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Buckman Direct Diversian Project
A joint regional project of the City of Santa Fe and Santa Fe County to build a reliable and sustainable water supply.

MEMO

TO: BDD BOARD

f,
\
"N o
FROM: Rick Carpenter, BDD Project Manag? \B\\Cd
|
SUBJECT: Discussion and Request for Approval of Contract Between BDD Board and
GeoSystems, Inc., for Management and Oversight of BDD Habitat Restoration
Implementation Plan

DATE: August 28, 2012

BACKGROUND:

The BDD Project is required to perform certain mitigation measures pursuant to the federally
approved environmental impact statement, and in particular, the Project is required to restore
important and valuable riparian habitat in the vicinity of the BDD intake/diversion structure on
the east bank of the Rio Grande near the terminus of Buckman Road. Pursuant to a competitive
bid process, GeoSystems, Inc. was selected as the preferred bidder to provide specialized
management and oversight of habitat restoration that will be performed by other contractors.
Specifically, GeoSystems, Inc., will perform baseline vegetation monitoring, perform
effectiveness monitoring in the riverside habitat area near the BDD facilities, oversee vegetation
removal of non-natives and construction associated with habitat restoration, install several
shallow groundwater monitoring wells, and provide general technical support.

RECOMMENDATION:

Staff requests approval of the attached contract with GeoSystems for management and oversight
of the required habitat restoration efforts as outlined in the approved Implementation Plan.
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c/o BDD Project Manager, Sangre de Cristo Water Division, City of Santa Fe « P.O. Box 909 * Santa Fe, NM 87504 « www.bddproject.org





BUCKMAN DIRECT DIVERSION BOARD
PROFESSIONAL SERVICES AGREEMENT
WITH
GeoSystems, Inc
THIS AGREEMENT is made and entered into by and between the BUCKMAN DIRECT

DIVERSION BOARD (the "BDDB") and GeoSystems, Inc, (the "GeoSystems or Contractor").
The date of this Agreement shall be the date when it is executed by the BDDB Facilities
Manager.

1. SCOPE OF SERVICES

The Contractor shall provide the following services for the BDD:
A. Contractor will perform baseline vegetation monitoring, perform effectiveness
monitoring in the riverside habitat area near the BDD faciiities, oversee vegetation
removal of non-natives and construction associated with habitat restoration, install

several shallow groundwater monitoring wells, and provide general technical support.

Task 1. Baseline Vegetation Monitoring: GeoSystems Analysis will develop
and implement a baseline vegetation monitoring plan for the 25-acre upland
mitigation area. The purpose of the monitoring is to quantitatively describe the
plant species composition and aerial cover, as well as ground cover at the
initiation of restoration treatments. GeoSystems will deliver a technical memo
that describes the study design, field methods and results from Year 1 monitoring.

Task 2. Effectiveness Monitoring in the Riverside Habitat Area: GeoSystems
Analysis will implement effectiveness monitoring in the 7-acre riverside habitat
mitigation area. Effectiveness monitoring will focus on evaluating health of
planted vegetation and effectiveness of herbicide treatments applied to non-native
trees during winter forestry treatments. Health assessments of planted vegetation
will involve frequent site visits to inspect plant vigor and evaluating groundwater
and soil moisture conditions. Herbicide treatment effectiveness will evaluate
level of herbicide control via cut-stump treatments on Russian olive, saltcedar and
Siberian elm trees, as well as girdling treatments on large Siberian elms.





GeoSystems will communicate regularly and coordinate closely with the BDD
Project Manager on adaptive management strategies, as needed, to maximize plant
survival and herbicide effectiveness.

Task 3. Restoration Construction Oversight: GeoSystems Analysis will serve
as client field representative responsible for managing and overseeing daily
restoration implementation activities. This tasks includes: marking equipment
staging areas, staking swale and backwater treatment area perimeters, and flagging
vegetation as appropriate; coordinating with contractors on all aspects of the
project and ensuring that they follow treatment specifications described in their
contracts; coordinating and managing revegetation treatments in the 7-acre
riverside habitat area, including coordinating volunteers and/or student labor;
assisting with plant installation, as appropriate. Daily activities and
accomplishments will be documented and photographed, and weekly email
summaries will be submitted to the BDD Project Manager. A final
implementation summary report will be submitted to the BDD Project Manager in
June 2013.

Oversight of revegetation in the upland habitat area is not included in this task as
the planned upland seeding treatment is currently scheduled for July 2013. If
timing of upland seeding is changed to-occur prior to June 30, 2013, this task will
be modified accordingly.

Task 4. Install Groundwater Monitoring Wells: GeoSystems Analysis will
purchase, install and instrument three shallow groundwater monitoring wells
(piezometers) in the riverside habitat area. Piezometer installation will occur in
late winter 2013. Piezometer data will be downloaded monthly through the June
2013. ‘

Task 5. General Technical Support: GeoSystems will provide up to 80 hours
of general technical support services associated with miscellaneous project
implementation activities. Foreseeable activities include meetings, conference
calls, and on-site field visits with BDD staff, federal agencies, and others as
appropriate for: 1) discussing signage regarding construction activities and
restricted public access; 2) identifying appropriate staging areas for each step of
the construction sequence; 3) identifying and selecting qualified implementation
contractors; 4) obtaining the NPDES-SWPPP Construction General Permit (CGP)
from the Environmental Protection Agency; 5) evaluating cost-saving
opportunities for coordinating with adjacent habitat restoration efforts by the New
Mexico Wildlife Federation; and 6) maintaining close communication and
coordination on the implementation schedule, including addressing unanticipated
issues that may arise.





2. STANDARD OF PERFORMANCE: LICENSES

A. The Contractor represents that it possesses the experience and knowledge
necessary to perform the services described under this Agreement.

B. The Contractor agrees to obtain and maintain throughout the term of this
Agreement, all applicable professional and business licenses required by law, for itself, its
employees, agents, representatives and subcontractors.

3. COMPENSATION.

A. The BDDB shall pay to the Contractor in full payment for services
rendered, a sum not to exceed eighty one thousand three hundred ninety five dollars ($81,395),
plus applicable gross receipts taxes, as outlined in Exhibit “A” attached hereto.

B. The Contractor shall be responsible for payment of gross receipts taxes
levied by the State of New Mexico on the sums paid under this Agreement.

C. Invoices for services will be made on a monthly basis. Payment shall be

‘made upon receipt and approval by the BDDB of detailed statements containing a report of
services completed. Compensation shall be paid only for services actually performed.

4. APPROPRIATIONS

The terms of this Agreement are contingent upon sufficient appropriations and
authorization being made by the BDDB for the performance of this Agreement. If sufficient
appropriations and authorization are not made by the BDDB, this Agreement shall terminate
upon written notice being given by the BDDB to the Contractor. The BDDB's decision as to
whether sufficient appropriations are available shall be accepted by the Contractor and shall be

final.,





3. TERM AND EFFECTIVE DATE

This Agreement shall be effective when signed by the BDDB Facilities Manager
and terminate on June 30, 2013, unless terminated sooner pursuant to Article 6 below.

6. TERMINATION

A. This Agreement may be terminated by the BDDB upon 10 days written
notice to the Contractor. In the event of such termination:

(1)  The Contractor shall render a final report of the services performed
up to the date of termination and shall turn over to the BDDB original copies of all work product,
research or papers prepared under this Agreement.

(2) If compensation is not based upon hourly rates for services
rendered, the BDDB shall pay the Contractor for the reasonable value of services sétisfactorily
berformed through the date Contractor receives notice of such termination, and for which
compensation has not already been paid. |

3) If compensation is based upon hourly rates and expenses, then
Contractor shall be paid for services rendered and expenses incurred through the date Contractor
receives notice of such termination.

7. STATUS OF CONTRACTOR; RESPONSIBILITY FOR PAYMENT OF
EMPLOYEES AND SUBCONTRACTORS

A. The Contractor and its agents and employees are independent contractors
performing professional services for the BDDB and are not employees of the BDDB. The
Contractor, and its agents and employees, shall not accrue leave, retirement, insurance, bonding,
use of BDDB vehicles, or any other benefits afforded to employees of the BDDB as a result of

this Agreement.





B. Contractor shall be solely responsible for payment of wages, salaries and
benefits to any and all employees or subcontractors retained by Contractor in the performance of
the services under this Agreement.

8. CONFIDENTIALITY

Any confidential information provided to or developed by the Contractor in the
performance of this Agreement shall be kept confidential and shall not be made available to any
individual or organization by the Contractor without the prior written approval of the BDDB.

9. CONFLICT OF INTEREST

The Contractor warrants that it presently has no interest and shall not acquire any
interest, direct or indirect, which would conflict in any manner or degree with the performance of
services required under this Agreement. Contractor further agrees that in the performance of this
Agreement no persons having any such interests shall be employed.

10.  ASSIGNMENT; SUBCONTRACTING

The Contractor shall not assi gn or transfer any rights, privileges, obligations or
other interest under this Agreement, including any claims for money due, without the prior
written consent of the BDDB. The Contractor shall not subcontract any portion of the services to
be performed under this Agreement without the prior written approval of the BDDB.

11. RELEASE

The Contractor, upon acceptance of final payment of the amount due under this
Agreement, releases the BDDB, the City of Santa Fe, and Santa Fe County, their officers,
officials and employees, from all liabilities, claims and obligations whatsoever arising from or

under this Agreement. The Contractor agrees not to purport to bind the BDDB to any obligation





not assumed herein by the BDDB unless the Contractor has express written authority to do so,
and then only within the strict limits of that authority.
12. INSURANCE

A. The Contractor shall not begin the Professional Services required under
this Agreement until it has: (a) obtained, and upon the Board's request provided to the Board,
insurance certificates reflecting evidence of all insurance required herein; however, the Board
reserves the right to request, and the Contractor shall subfnit, copies of any policy upon
reasonable request by the Board; (b) obtained Board approval of each company or companies as
required below; and (c) confirmed that all policies contain the specific provisions required.
Contractor’s liabilities, including but not limited to Contractor’s indemnity obligations, under
this Agreement, shall not be deemed limited in any way to the insurance coverage required
herein. Maintenance of specified insurance coverage is a material element of this Agreement and
Contractor’s failure to maintain or renew coverage or to provide evidence of renewal during the
term of this Agreement may be treated as a material breach of Agreement by the Board.

B. Further, the Contractor shall not modify any policy or endorsement thereto
which increases the Board's exposure to loss for the duration of this Agreement.

C. Types of Insurance At all times during the term of this Agreement, the
Contractor shall maintain insurance coverage as follows:

(1) Commercial General Liability. Commercial General Liability

(CGL) Insurance must be written on an ISO Occurrence form or an equivalent form providing
coverage at least as broad which shall cover liability arising from any and all bodily injury,

personal injury or property damage providing the following minimum limits of liability.





General Annual Aggregate $5,000,000
(other than Products/Completed

Operation)

Products/Completed Operations $5,000,000

Aggregate Limit
Personal Injury Limit $5,000,000
Each Occurrence $5,000.000

(2) Automobile Liability. For all of the Contractor's autornobiles including
owned, hired and non-owned automobiies, the Contractor shall keep in full force and
effect, automobile liability insurance providing coverage at least as broad for bodily
injury and property damage with a combined single limit of not less than $5 million per
accident. An insurance certificate shall be submitted to the Board that reflects coverage
for any automobile [any auto].

3) Professional Liability. For the Contractor and all of the Contractor's
employees who are to perform professional services under this Agreement, the Contractor
shall keep in full force and effect, Professional Liability insurance for any professional
acts, errors or omissions. Such policy shall provide a limit of not less than $5,000,000

per claim and $5,000,000 annual aggregate. The Contractor shall ensure both that: (1) the





pqlicy retroactive date is on or before the date of commencement of the first work
performed under this Agreement; and (2) the policy will be maintained in force for a
period of three years after substantial completion of the project or termination of this
Agreement whichever occurs last. If professional services rendered under this Agreement
include work relating to environmental or pollution hazards, the Contractors policy shall
not contain exclusions for those activities.

4) Workers' Compensation. For all of the Contractor's employees who are
subject to this Agreement and to the extent required by any applicable state or federal
law, the Contractor shall keep in full force and effect, a Workers' Compensation policy &
Employers Liability policy. That policy shall provide Employers Liability Limits as
follows:

Bodily Injury by Accident  $5,000,000 Each Accident
Bodily Injury by Disease $5,000,000  Each Employee
Bodily Injury by Disease $5,000,000  Policy Limit

The Contractor shall provide an endorsement that the insurer waives the
right of subrogation against the Board, the City of Santa Fe, and Santa Fe County and
their respective elected officials, officers, employees, agents, volunteers and
representatives.

D. Cancellation. Except as provided for under New Mexico law, all policies

of insurance required hereunder must provide that the Board is entitled to thirty (30) days prior

written notice (10 days for cancellation due to non-payment of premium) of cancellation or non-

renewal of the policy or policies. Cancellation provisions in insurance certificates shall not

contain the qualifying words “endeavor to”” and “but failure to mail such notice shall impose no





obligation or liability of any kind upon the company, its agents or representatives”. In the event
the Contractors’ insurance carriers will not agree to this notice requirement, the Contractor will
provide written notice to the Board within four working days of Contractors receipt of notice
from its insurance carrier(s) of any cancellation, nonrenewal or material reduction of the required
insurance.

E. Insurer Requirements. All insurance required by express provision of this
Agreement shall be carried only by responsible insurance companies that have rated “A-" and
“VII” or better by the A.M. Best Key Rating Guide, that are authorized to do business in the State
of New Mexico, and that have been approved by the Board. The Board will accept insurance
provided by non-admitted, “‘surplus lines” carriers only if the carrier is authorized to do business
in the State of New Mexico.

F. Deductibles. All deductibles or co-payments on any policy shall be the
responsibility of the Contractor.

G. Specific Provisions Required.

(D Each policy shall expressly provide, and an endorsement shall be

submitted to the Board, that the policy or policies providing coverage for

Commercial General Liability must be endorsed to include as an Additional

Insufed, the Board, the City of Santa Fe and Santa Fe County and their respective

elected officials, officers, employees, agents, volunteers and representatives.

(2) All policies required herein are primary and non-contributory to
any insurance that may be carried by the Board, the City of Santa Fe, Santa Fe

County and their respective elected officials, officers, employees, agents,





A.

volunteers and representatives, as reflected in an endorsement which shall be
submitted to the Board.

3) The Contractor agrees that for the time period defined above, there
will be no changes or endorsements to the policy that increase the Board's
exposure to loss.

@) Before performing any Professional Services, the Contractor shall
provide the Board with all Certificates of Insurance accompanied with all
endorsements.

() The Board reserves the right, from time to time, to review the
Contractor’s insurance coverage, limits, and deductible and self-insured retentions
to determine if they are acceptable to the Board. The Board will reimburse the
Contractor for the cost of the additional premium for any coverage requested by
the Board in excess of that required by this Agreement without overhead, profit,
or any other markup.

(6) The Contractor may obtain additional insurance not required by
this Agreement.

13. INDEMNIFICATION

GENERAL INDEMNIFICATION: To the greatest extent permitted by law, the

Contractor shall indemnify, hold harmless and defend the Board, the City of Santa Fe, and Santa

Fe County and their respective elected officials, officers, employees, agents, volunteers and

representatives from all losses, damages, claims or judgments, including payments of all

attorneys’ fees and costs on account of any suit, judgment, execution, claim, action or demand

whatsoever arising from the Contractors performance or non-performance under this Agreement
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as well as the performance or non-performance of the Contractor’s employees, agents,
representatives and subcontractors or any tier.

B. INDEMNIFICATION FOR PROFESSIONAL ACTS, ERRORS OR
OMISSIONS. Except for professional acts, errors or omissions that are the result of established
gross negligence or willful or wanton conduct on the part of the Contractor or its employees,
agents, representatives or Sub consultants, the General Indemnification shall not apply to
professional acts, errors or omission unless covered by Professional Liability insurance required
in this Agreement.

14. NEW MEXICO TORT CLAIMS ACT

Any liability incurred by the BDDB in connection with this Agreement is subject
to the immunities and limitations of the New Mexico Tort Claims Act, Section 41-4-1, et. seq.
NMSA 1978, as amended. The BDDB and its “public employees” as defined in the New Mexico
Tort Claims Act, do not waive soveréign immunity, do not waive any defense and do not waive
any limitation of liability pursuant to law. No provision in this Agreement modifies or waives
any provision of the New Mexico Tort Claims Act.

15. THIRD PARTY BENEFICIARIES

By entering into this Agreement, the parties do not intend to create any right, title
or interest in or for the benefit of any person other than the BDDB and the Contractor. No person
shall claim any right, title or interest under this Agreement or seek to enforce this Agreement as a

third party beneficiary of this Agreement.
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16. RECORDS, DOCUMENT CONTROL AND AUDIT

A, The Contractor shall conform with and participate in the Document Control
policies of the BDDB or the City of Santa Fe. The Contractor shall maintain, throughout the
term of this Agreement and for a period of three years thereafter, all records that relate to the
scope of services provided under this Agreement.

B. Detailed records that indicate the date, time and nature of services rendered shall
also be retained for a period of three years after the term of this agreement expires. These
records shall be subject to inspection by the City of Santa Fe, the Department of Finance and
Administration and the State Auditor. The BDDB and the City of Santa Fe shall have the right to
audit the billing both before and after payment to the Contractor. Payment under this Agreement
shall not foreclose the right of the BDDB or the City of Sénta Fe to recover excessive or illegal

payments.

17.  APPLICABLE LAW: CHOICE OF LAW; VENUE

Contractor shall abide by all applicable federal and state laws and regulations, and
all ordinances, rules and regulations of the BDDB. In any action, suit or legal dispute arising
from this Agreement, the Contractor agrees that the laws of the State bf New Mexico shall
govern. The parties agree that any action or suit arising from this Agreement shall be commenced
in a federal or state court of competent jurisdiction in New Mexico. Any action or suit
commenced in the courts of the State of New Mexico shall be brought in the First Judicial
District Court.

18.  AMENDMENT

This Agreement shall not be altered, changed or modified except by an

amendment in writing executed by the parties hereto.
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19.  SCOPE OF AGREEMENT

This Agreement incorporates all the agreements, covenants, and understandings
between the parties hereto concerning the services to be performed hereunder, and all such
agreements, covenants and understandings have been merged into this Agreement. This
Agreement expresses the entire Agreement and understanding between the parties with respect to
said services. No prior agreement or understanding, verbal or otherwise, of the parties or their
agents shall be valid or enforceable unless embodied in this Agreement.

20.  NON-DISCRIMINATION

During the term of this Agreement, Contractor shall not discriminate against any
employee or applicant for an employment position to be used in the performance of services by
Contractor hereunder, on the basis of ethnicity, race, age, religion, creed, color, national origin,
ancestry, sex, gender, sexual orientation, physical or mental disability, medical condition, or
citizenship status.

21. SEVERABILITY

In case any one or more of the provisions contained in this Agreement or any
application thereof shall be invalid, illegal or unenforceable in any respéct, the validity, legality,
and enforceability of the remaining provisions contained herein and any other application thereof
shall not in any way be affected or impaired thereby.

22.  NOTICES
Any notices requiréd to be given under this Agreement shall be in writing and

served by personal delivery or by mail, postage prepaid, to the parties at the following addresses:
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BUCKMAN DIRECT DIVERSION BOARD: Contractor:

Buckman Direct Diversion Project GeoSystems, Inc.
341 Caja del Rio, 3393 N. Dodge Blvd.
Santa Fe, New Mexico 87507 Tucson, AZ 85716
BDD Facilities Manager

BUCKMAN DIRECT DIVERSION BOARD

By:

Chris Calvert
Chairperson
Date:

ATTEST:

Valerie Espinoza, County Clerk

APPROVED AS TO FORM:

Hbren, Cora,

Nancy Long/BDDB Courfstl

APPROVED:

City Finance Director

72410.510200
Business Unit/Line Item

ATTEST:

Yolanda Y. Vigl, City Clerk
File Date:

14





CONTRACTOR:
By:

Name:

Title:

Date:

NM Taxation & Revenue
CRS #86-0836946

City of Santa Fe Business
Registration # 12-00114045
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TASK COST
1. Baseline Vegetation Monitoring $7,495
2. Effectiveness Monitoring in Riverside Area | $10,259
3. Restoration Construction Oversight $47,825
4, Install Groundwater Monitoring Wells $5,711
5. General Technical Support $10,105
TOTAL COST (excluding NMGRT) $81,395
SCOPE OF WORK

Task 1. Baseline Vegetation Monitoring: GeoSystems Analysis will develop and implement a baseline
vegetation monitoring plan for the 25-acre upland mitigation area. The purpose of the monitoring is to
quantitatively describe the plant species composition and aerial cover, as well as ground cover at the
initiation of restoration treatments. GeoSystems will deliver a technical memo that describes the study
design, field methods and results from Year 1 monitoring.

Task 2. Effectiveness Monitoring in the Riverside Habitat Area: GeoSystems Analysis will implement
effectiveness monitoring in the 7-acre riverside habitat mitigation area. Effectiveness monitoring will
focus on evaluating health of planted vegetation and effectiveness of herbicide treatments applied to
non-native trees during winter forestry treatments. Health assessments of planted vegetation will
involve frequent site visits to inspect plant vigor and evaluating groundwater and soil moisture
conditions. Herbicide treatment effectiveness will evaluate level of herbicide control via cut-stump
treatments on Russian olive, saltcedar and Siberian elm trees, as well as girdling treatments on large
Siberian elms. GeoSystems will communicate regularly and coordinate closely with the BDD Project
Manager on adaptive management strategies, as needed, to maximize plant survival and herbicide
effectiveness.

Task 3. Restoration Construction Oversight: GeoSystems Analysis will serve as client field
representative responsible for managing and overseeing daily restoration implementation activities.
This tasks includes: marking equipment staging areas, staking swale and backwater treatment area
perimeters, and flagging vegetation as appropriate; coordinating with contractors on all aspects of the
project and ensuring that they follow treatment specifications described in their contracts; coordinating
and managing revegetation treatments in the 7-acre riverside habitat area, including coordinating
volunteers and/or student labor; assisting with plant installation, as appropriate. Daily activities and
accomplishments will be documented and photographed, and weekly email summaries will be
submitted to the BDD Project Manager. A final implementation summary report will be submitted to
the BDD Project Manager in June 2013.

Oversight of revegetation in the upland habitat area is not included in this task as the planned upland
seeding treatment is currently scheduled for July 2013. If timing of upland seeding is changed to occur
prior to June 30, 2013, this task will be modified accordingly.






Task 4. Install Groundwater Monitoring Wells: GeoSystems Analysis will purchase, install and
instrument three shallow groundwater monitoring wells (piezometers) in the riverside habitat area.
Piezometer installation will occur in late winter 2013. Piezometer data will be downloaded monthly
through the June 2013.

Task 5. General Technical Support: GeoSystems will provide up to 80 hours of general technical
support services associated with miscellaneous project implementation activities. Foreseeable activities
include meetings, conference calls, and on-site field visits with BDD staff, federal agencies, and others as
appropriate for: 1} discussing signage regarding construction activities and restricted public access; 2)
identifying appropriate staging areas for each step of the construction sequence; 3) identifying and
selecting qualified implementation contractors; 4) obtaining the NPDES-SWPPP Construction General
Permit (CGP) from the Environmental Protection Agency; 5) evaluating cost-saving opportunities for
coordinating with adjacent habitat restoration efforts by the New Mexico Wildlife Federation; and 6)
maintaining close communication and coordination on the implementation schedule, including
addressing unanticipated issues that may arise.





Buckman Direct Diversion Board
Summary of Contracts, Agreements, & Amendments

Section to be completed by department for each contract or contract amendment

1 FOR: ORIGINAL CONTRACT [ or CONTRACT AMENDMENT =

2 Name of Contractor Geosystems Inc.

3 Complete information requested ¥ Plus GRT

™ Inclusive of GRT
Original Contract Amount: $85,395.00

Termination Date:

C Approved by BDDB Date: Pending

72 or by Project Manager Date:

Contract is for: ]Mititagtion

Amendment # to the Original Contract#

Increase/(Decrease) Amount $

Extend Termination Date to:

- Approved by BDDB Date:

- or by Project Manager Date:

Amendment is for:

[T Inclusive of GRT

Amount $ of original Contract# Termination Date:
Reason:

Amount $ amendment # Termination Date:
Reason:

Amount $ amendment # Termination Date:
Reason:

Amount $ amendment # Termination Date:
Reason:

Total of Original Contract plus all amendments: $
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Buckman Direct Diversion Board
Summary of Contracts, Agreements, & Amendments

5 Procurement Method of Original Contract: (complete one of the lines)

RFP# Date:

RFQ | Date: August 24, 2012
Sole Source [ Date:

Other

6 Procurement History:

example: (First year of 4 year contract)

7 Funding Source: BU/Line Item: 7280000

8 Any out-of-the ordinary or unusual issues or concerns:
none

(Memo may be attached to explain detail.)

9 Staff Contact who completed this form: Maya Martinez

Phone # 955-4271

10 Certificate of Insurance attached. (if original Contract) -

[Submit to City Attorney for review/signature |

Forward to Finance Director for review/signature

Return to originating Department for Committee(s) review or forward to City Manager for review
and approval (depending on dollar level).

To be recorded by City Clerk:

Contract #

Date of contract Executed (i.e., signed by all parties):

Note: If further information needs to be included, attach a separate memo.

Comments:

20f2











Buckman Direct Diversion Project
A joint regional project of the City of Santa Fe and Santa Fe County to build a reliable and sustainable water supply.

MEMORANDUM
Date: August 31, 2012
To: Buckman Direct Diversion Board \*p‘;
From: Rick Carpenter, BDD Project Managgry ' 7
Subject: Update on the Middle Rio Grande Endangéred Species Collaborative

Program and Recovery Implementation Plan

The Middle Rio Grande Endangered Species Collaborative Program (MRGESCP) was
started after the litigation in 2002 and 2003 regarding the endangered Rio Grande Silvery
Minnow and related water activities of the Rio Grande. Federal, state, tribal and local
government agencies along with the major diverters in the Middle Rio Grande basin have
been working to avoid the problems that threaten the Minnow's survival and recovery.

In 2004 a rider to the federal legislation “Energy and Water Development Appropriations
Act” extended the 2003 Biological Opinion for the Minnow through March 16, 2013.

The existing Biological Opinion and resulting Record of Decision for the BDD Project
Final Environmental Impact Statement were negotiated against the backdrop of the
Minnow dispute and resolution. The current work by the federal and state agencies to
develop and implement a replacement to the expiring Minnow Biological Opinion could
have important implications for the current and future operations of the BDD Project.

BDD Project staff has been monitoring the work of the MRGESCP over the past eight
years. While the BDD Project, City and County of Santa Fe, have not joined the
Collaborative Program as signatories, we have participated in meetings and have
provided input to the process. We anticipate that the work of the Collaborative Program
is coming to an end this fall with a transition from the Collaborative Program to a
“Recovery Implementation Program” (RIP) ... and a much anticipated new Biological
Opinion for the Minnow.

c/o BDD Project Manager, Sangre de Cristo Water Division, City of Santa Fe « P.O. Box 909 « Santa Fe, NM 87504 » www.bddproject.org





Buckman Direct Diversion Project
A joint regional project of the City of Santa Fe and Santa Fe County to build a reliable and sustainable water supply.

As currently proposed, the RIP will become the permanent compliance program for the
Minnow. Water resource activities will be implemented to support the recovery of the
Minnow so that it can be downlisted from endangered to threatened, and then removed
from the Endangered Species Act listing in the future. The scope of the RIP is broad and
will include nearly all water activities in the Middle Rio Grande including the Rio Grande
diversions of the BDD Project.

The Interstate Stream Commission, Office of the State Engineer, and Attorney General's
Office, recently submitted a document to the Bureau of Reclamation for inclusion in their
Biological Assessment. These documents form the basis upon which the US Fish and
Wildlife Service will prepare the new Biological Opinion. At issue in recent months
have been 3 topics of concern to the State agencies and major water diverters: 1) the
scope of coverage of the new Biological Opinion, 2) who will manage the new RIP, and
3) what metrics will be used to measure ESA compliance and success. One other
potential issue might be the relationship between groundwater pumping and surface water
in the Rio Grande.

The State is scheduled to propose conservation measures by mid-September that will
support the coverage that has been requested. The US Fish and Wildlife Service is
scheduled to produce a draft Biological Opinion in the coming months that will have
important consequences for all water activities in the Middle Rio Grande, including the
BDD Project.

Attached to this memo are two cover letters, one from the BOR to the FWS and the other
from the State to BOR. Also attached is a report prepared by the UNM Law School
regarding the history of the Minnow dispute.

c/o BDD Project Manager, Sangre de Cristo Water Division, City of Santa Fe « P.O. Box 909 « Santa Fe, NM 87504 » www.bddproject.org





The Rio Grande silvery minnow: The

Eleven years of litigation Utton

By Susan Kelly, Director, Utton Transboundary Center
Resources Center, with Summer McKean, student,
UNM School of Law*

TRANSBOUNDARY RESOURCES

With two appellate court decisions issued in 2010, lengthy and hard-fought litigation over
issues surrounding protection of the Rio Grande silvery minnow under the Endangered
Species Act (ESA) has come to an end. On the one hand the 10th Circuit Court of
Appeals left the door open for future litigation on right to title to the irrigation storage,
diversion and conveyance works of the Middle Rio Grande Project in the Middle Rio
Grande Valley. On the other hand, the Court ordered that all prior rulings of the District
Court regarding this litigation be vacated. This leaves future litigation very uncertain
regarding issues about application of the ESA in the Middle Rio Grande, most
importantly the issue of the scope of the Bureau of Reclamation’s duty to consult under
the ESA regarding use of water supplied to the Middle Rio Grande Conservancy District
(MRGCD).

The Rio Grande silvery minnow (minnow) was historically one of the most abundant
species of fish in the Rio Grande watershed system, and because of the imminent threat
of extinction, was listed as an endangered species under the Endangered Species Act
(ESA) in 1994." At the time of its listing, the minnow had been eliminated from 95% of
its historical habitat, and the majority of the minnows remaining were confined to the
lowest 60 miles of the Middle Rio Grande, between the San Acacia and Elephant Butte
dams.? The habitat of the southwestern willow flycatcher, a small migratory bird that
nests in several areas along the Middle Rio Grande, has also been adversely affected by
changes to the flow regime of the river. The flycatcher was placed on the endangered
species list in 1995.°

1996 was the first year of significant drought in the Middle Valley in several decades.
The entire river flow was diverted at San Acacia for irrigation use in the MRGCD late in
the summer with large associated minnow kill. The Bureau of Reclamation initiated the
San Juan-Chama supplemental water operations program. San-Juan Chama Project water
was used for irrigation, and native flows were by-passed to remain in the river to help
maintain wetted habitat for the minnow.

* Amy Haas, general counsel of the NM Interstate Stream Commission and Kevin Flanigan,
Interstate Stream Commission provided valuable comments on this paper, but the authors are
responsible for the contents; law students Ignacio Gallegos and Zach Jones provided research
assistance in 2005.

''59 FR 36995, July 20, 1994, codified in 50 CFR §17.11.

> Ibid.

3 Endangered and Threatened Species: The Southwest Willow Flycatcher; Final Rule, U.S. Fish
and Wildlife Service, Federal Register, Volume 60 #38 (1995).
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1999 Drought conditions worsened from 1996 to 1999. To prevent the extinction of the
minnow, the Department of Interior issued the first Rio Grande silvery minnow Recovery
Plan in 1999. Under court order, the U.S. Fish and Wildlife Service (FWS) Regional
Director accepted the plan, and critical habitat was designated for the minnow consisting
of 163 miles of the mainstem Rio Grande in New Mexico from Cochiti Dam on the north
to Elephant Butte Reservoir in the south.* A subsequent challenge to the designation was
brought to court under the case MRGCD v. Babbitt, 206 F. Supp. 2d 1156 (D. NM 2000).
The district court required the FWS to conduct an Environmental Impact Statement (EIS)
for the critical habitat designation. This ruling was upheld in the 10th Circuit Court of
Appeals in MRGCD v. Norton, 294 F.3d 1220 (2002).

In November of 1999, environmental groups opposed the Bureau of Reclamation’s and -
Army Corps of Engineers’ failure to complete consultation with the FWS over Middle
Rio Grande water operations. Environmental groups filed their lawsuit under the name
Rio Grande Silvery Minnow et al. v. Keys and the case was assigned to Judge Parker.
The southwestern willow flycatcher was included as a plaintiff. The lawsuit named the
Bureau of Reclamation (BOR) and the U.S. Army Corps of Engineers (Corps) as
defendants due to their role in the diversion and storage of Rio Grande water. The claim
of the environmental groups was that the failure of the federal defendants to consult with
the FWS as required by the ESA jeopardized the existence of the minnow.

Other water claimants in the Middle Rio Grande — the City of Albuquerque, the Middle
Rio Grande Conservancy District (MRGCD), and the Rio Chama Acequia Association —
intervened in opposition to the plaintiffs’ position.” The State of New Mexico intervened
for the reason that the disposition of the case would have a direct impact on the State
Engineer’s ability to supervise the appropriation and distribution of the waters of the Rio
Grande. The water sources subject to the litigation are claimed for other uses. The San
Juan-Chama Project water in Heron Reservoir is under contract to many different
municipalities and other water users, primarily the City of Albuquerque and the MRGCD,
for municipal and irrigation purposes. Native Rio Grande flows are used by Middle Rio
Grande irrigators, other water users, and by the State of New Mexico to meet its
obligations under the Rio Grande Compact, which requires delivery of a certain amount
of water each year to Elephant Butte Reservoir to be used downstream in southern New
Mexico and Texas.®

2000 Court-ordered mediation in the summer of 2000 resulted in two Agreed Orders’
that prevented drying of the lower sections of the river in the Middle Valley believed to
hold the highest numbers of minnows. Under those agreements, the City of Albuquerque,
and to a much lesser extent, the MRGCD, were paid to provide water for the minnow. At
the time, Abiquiu Reservoir was nearly full and Albuquerque had no place and no

64 FR 36274, July 6, 1999,

RlO Grande Silvery Minnow v. Keys, et al., CIV 99-1320-JP/KBM.

R10 Grande Compact, 53 Stat. 785 (1939); reprinted at N.M. Stat. Ann. §72-15-23 (1978).

7 See Rio Grande Silvery Minnow v. Keys, et al., CIV 99-1320-JP/KBM (Docket Numbers 117
and 150).





immediate need for its San Juan-Chama Project water. Almost 200,000 acre-feet of San
Juan- Chama water was used to maintain continuous flow down to Elephant Butte in
2000.% At that time, there were virtually no minnows in captivity. The Agreed Orders set
in motion various actions by the parties to greatly increase captive population.” The
minnow survived the 2000 drought summer.

2001 Completlon of consultation resulted in the issuance of a Biological Opinion (BO)
by the FWS in June of 2001,'® which was subsequently challenged by the plaintiffs.
They sought to require that the BOR exercise discretion to utilize San Juan-Chama water
from Heron Reservoir and curtail deliveries of water to the San Juan-Chama contractors
to meet the minimum flows required for the minnow. They also sought curtailment of
native Rio Grande water deliveries to irrigators, primarily in the MRGCD."!

2002 The federal district court ruled in April 2002, upholding the 2001 BO but also
holding that the BOR had discretion over use of both San Juan-Chama (SJC) and native
water in the Middle Rio Grande Pro ect for ESA purposes while the Corps did not have
such discretion over its operatlons While the litigation continued, the State took
measures to avoid a crisis. A Conservation Water Agreement executed between the State
of New Mexico and the United States of America provided for up to 100,000 acre-feet of
Rio Grande Compact delivery water for species use and established a temporary
Conservation Pool in Abiquiu and Jemez Canyon Reservoirs.' The Rio Grande
Compact Commission, by unanimous resolution in accordance with PL 86-645, provided
its advice and consent to a deviation of normal operations of Abiquiu and Jemez Canyon
Reservoirs to allow for Conservation Pool operations.

Significant drought in 2002 resulted in reinitiating consultation and issuance by FWS of a
second BO in September 2002."> Negotiations among the parties broke down and the
environmental plaintiffs filed for emergency injunctive relief to seek release of a limited

¥ Information provided by the Interstate Stream Commission.

? “Water Management in the Middle Rio Grande,” Belin, Aletta, NM State Bar Bulletin, October
2,2003, Volume 42, at 211.

10 Endangered Species Act — Section 7 Consultation Biological Opinion. Programmatic
Biological Opinion on the Effects of Actions Associated with the U.S. Bureau of Reclamation’s,
U.S. Army Corps of Engineers’, and Non-Federal Entities’ Discretionary Actions Related to
Water Management on the Middle Rio Grande, New Mexico. Consultation conducted by Fish &
Wlldllfe Service, Albuquerque, N.M., June 29, 2001.

! Rio Grande Silvery Minnow v. Keys et al., CIV 99-1320-JP/KBM, April 2002, Memorandum
Opmlon and Order.

Ibld

3 Ibid at pages 49, 33, and 41 respectively.

' Conservation Water Agreement, June 29, 2001, between the State of New Mexico, U.S. Dept.
of Interior and the U.S. Army Corps of Engineers.

Endangered Species Act — Section 7 Consultation Biological Opinion. Biological Opinion and
Conference Report on U.S. Bureau of Reclamation’s Amended Water Management Operations
on the Middle Rio Grande through December 31, 2002. Consultation conducted by Fish &
Wildlife Services, Albuquerque, N.M., September 12, 2002.
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amount of SJC water from Heron Reservoir in order to comply with the June 29, 2001
BO and avoid massive drying in the Middle Rio Grande.'® A hearing was held
immediately and the court subsequently ruled in favor of the plaintiffs that the September
2002 BO was arbitrary and capricious. However, the Court imposed its own interim flow
standards, allowing the U.S. to meet lower flow levels than those required by the 2001
BO. The Court directed Reclamation to take SJC water from the contractors if
necessary.'’

In 2002 the MRGCD filed a cross-claim to quiet title to ownership of El Vado Reservoir
and the Angostura and San Acacia Diversion Dams and other land and irrigation works
within the MRGCD. MRGCD also sought a declaratory judgment interpreting the effect
of their 1963 transfer of State Water Rights Permit No. 1690 to the United States.'® The
federal defendants opposed this claim and environmental plaintiffs sided with the federal
government on this issue.

The Middle Rio Grande (MRG) Endangered Species Collaborative Program (Program)
was formally organized in 2002 as a collaborative effort intended to prevent extinction
and promote recovery of listed species while allowing existing water uses and
development of future water uses to continue in accordance with applicable federal and
state laws. Program members include federal, state, and local governmental entities,
Indian Tribes and Pueblos, and non-governmental organizations.

2003 The ruling on the injunctive relief was immediately appealed to the Tenth Circuit
Court of Appeals by the federal defendants and intervenors, which stayed the ruling
pending the appeal. Oral arguments were heard in January 2003 before a three-judge
panel, which affirmed the district court’s ruling in June 2003." The federal defendants
and intervenors petitioned for rehearing en banc. Meanwhile, the FWS had issued a new
Biological Opinion, dated March 17, 2003.%

Many parties participated in confidential settlement negotiations sponsored by New
Mexico Governor Bill Richardson at the beginning of his administration in the summer
and fall of 2003.2" The federal government did not participate in the negotiations, which
were ultimately suspended.

The State of New Mexico and the United States entered into an "Emergency Drought

Belm supra at 209.

RIO Grande Silvery Minnow v. Keys, 356 F. Supp. 2d 1222, 1234 and 1237 (D. NM 2002).

¥ Rio Grande Silvery Minnow v. Keys, et al., CIV 99-1320-JP/KBM (Docket Number 21, Filed
2 07-2000, amended Docket Number 366, Flled 3-26-2002).

RIO Grande Silvery Minnow v. Keys, 333 F.3d 1109 (10th Cir. 2003).

Blologlcal and Conference Opinions on the Effects of Actions Associated with the
Programmatic Biological Assessment of Bureau of Reclamation’s Water and River Maintenance
Operations, Army Corps of Engineers’ Flood Control Operations, and Non-Federal Actions on
the Middle Rio Grande, New Mexico. U.S. Fish and Wildlife Service, Albuquerque Office,
March 17, 2003.

21 Belin, supra at 210.





Water Agreement" in 2003. This agreement was actually an amendment to the
Conservation Water Agreement. It provided for up to 217,500 acre-feet of relinquished
Compact credit water, if available, to be divided among the Bureau of Reclamation (up to
70,000 acre-feet), the City of Santa Fe (up to 7,500 acre-feet), and the MRGCD (up to
140,000 acre-feet).?

In October 2003, the Tenth Circuit requested additional briefing from all parties on the
question of whether the case was moot and its June 2003 ruling should be vacated. On
January 5, 2004 the Tenth Circuit vacated the panel opinion as moot because the time
frame covered by the District Court’s 2002 ruling had expired. Furthermore, the New
Mexico delegation had introduced, and Congress later enacted, legislation restricting the
federal government from using San Juan-Chama project water to meet ESA obligations.
The dziastrict court was ordered to determine whether there were unresolved issues to be
tried.

The language in the Congressional appropriations bill also addressed the March 17, 2003
Biological Opinion and is quoted here in full:

SEC. 208. (a) Notwithstanding any other provision of law and hereafter,
the Secretary of the Interior, acting through the Commissioner of the
Bureau of Reclamation, may not obligate funds, and may not use
discretion, if any, to restrict, reduce or reallocate any water stored in Heron
Reservoir or delivered pursuant to San Juan-Chama Project contracts,
including execution of said contracts facilitated by the Middle Rio Grande
Project, to meet the requirements of the Endangered Species Act, unless
such water is acquired or otherwise made available from a willing seller or
lessor and the use is in compliance with the laws of the State of New
Mexico, including but not limited to, permitting requirements.

(b) Complying with the reasonable and prudent alternatives and the
incidental take limits defined in the Biological Opinion released by the
United States Fish and Wildlife Service dated March 17, 2003 combined
with efforts carried out pursuant to Public Law 106-377, Public Law 107-
66, and Public Law 108-7 fully meet all requirements of the Endangered
Species Act (16 U.S.C. 1531 et seq.) for the conservation of the Rio Grande
Silvery Minnow (Hybognathus amarus) and the Southwestern Willow
Flycatcher (Empidonax trailii extimus) on the Middle Rio Grande in New
Mexico.

(c) This section applies only to those Federal agencies and non-Federal
actions addressed in the March 17, 2003 Biological Opinion.

2 Emergency Drought Water Agreement, New Mexico Interstate Stream Commission (2003).
2 Section 205, Pub.L. 108-447, 118 Stat. 2809 at 2949, 108th Congress, Second Session,
Convening January 7, 2005, Consolidated Appropriations Act, December 8, 2004, see
http://www.pubklaw.com/legis/publaw108- 447 html.
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(d) Subsection (b) will remain in effect for 2 years following the
implementation of this Act.**

Plaintiffs filed a Motion to Dismiss Remaining Claims without prejudice.25 The
defendants responded that the prior rulings (Memorandum Opinions and Orders of April
19, 2002 and September 23, 2002) should be vacated for mootness and lack of subject
matter jurisdiction.

2004 Subsequently, on April 26, 2004 plaintiffs withdrew their motion to dismiss.?
Plaintiffs asked Judge Parker not to vacate his rulings but to incorporate them into a final
judnge;nt that could be appealed yet again to the Tenth Circuit should defendants wish to
do so.

Also in 2004, the 2003 rider to the Energy and Water Development Appropriations Act
was amended to extend the March 17, 2003 Biological Opinion for ten years, to March
16,2013

2005 The environmental plaintiffs entered into negotiations with the City of
Albuquerque and the Albuquerque-Bernalillo County Water Utility Authority (Water
Authority) to establish an "Environmental Pool" of 30,000 acre-feet capacity within
Abiquiu Reservoir.”’ The parties reached an agreement on April 20, 2005. In return for
the establishment of the "Environmental Pool,” into which the plaintiffs would be able to
store water legally acquired from voluntary purchases, leases and donations, and several
other concessions, the plaintiffs dropped their remaining claims against the City (and
Water Authority, successor in interest to the City) and refrained from challenging the
legality of Section 205 of Public Law 108-447.%° The Court approved the settlement as
part of a ruling later in the year.

On July 25, 2005, the Federal District Court ruled on the cross-claim by MRGCD to quiet
title to El Vado Reservoir and other Middle Rio Grande Project works. The District
Court ruled the 12-year statute of limitation under the Quiet Title Act had run because
MRGCD had been on notice since 1951 that the United States claimed an adverse interest
in the properties. The District Court went on to rule that ownership of these properties

2% Energy and Water Development Act of 2004, Pub. L. No. 108-137, 117 Stat. 1827, 1849.
23 Rio Grande Silvery Minnow v. Keys, et al., CIV 99-1320-JP/KBM (Docket Number 535, Filed
03-04-2004).
26 Belin, Aletta, “Reflections on Six Years of Silvery Minnow Litigation,” Rocky Mountain
%Iineral Law Foundation Paper, presented in Santa Fe, New Mexico (June 2005).

Ibid.
28 Section 205, Pub. L. 108-447, 118 Stat. 2809 at 2949, 108th Congress, Second Session,
Convening January 7, 2005, Consolidated Appropriations Act, December 8, 2004, see
http://www.pubklaw.com/legis/publaw108- 447.html.
29 Maria O’Brien, “Lessons Learned Resolving the Unresolvable: Rio Grande Silvery Minnow
vs. City of Albuquerque”, Rocky Mountain Mineral Law Foundation presentation, Santa Fe (June
2005).
3 Maria O’Brien, supra.





and certain specific tracts identified in the cross-claim was declared to be in the United
States of America.?’ The Court also ruled that Permit No. 1690 must remain in the name
of the United States unless Congress authorizes its conveyance to the MRGCD. The
MRGCD appealed.

On November 22, 2005 the Court ruled on the mootness and vacatur issues sent down
from the 10th Circuit Court of Appeals from the appeal in 2003.% J udge Parker held that,
because of the 2003 and 2004 minnow riders, the issue of BOR discretion to reduce water
deliveries to the San Juan-Chama Project was moot. However, he ruled that because
Congress was silent on the issue of BOR discretion regarding Middle Rio Grande Project
waters, this issue remained justiciable. In addition, the Judge stated that, where a
defendant has voluntarily ceased conduct, it still must show that the same behavior
cannot be reasonably expected to occur again, and that ill effects of the behavior have
been erased. Because the federal defendants had not shown that they would not return to
an impermissibly narrow scope of discretion in the future, the issue of discretion over use
of MRGP waters remained justiciable. The Court granted the stipulated settlement
between the environmental plaintiffs and the City of Albuquerque. Finally, with the
exception of those related to the use of San Juan-Chama Project water, the Court denied
the motion of the defendants to vacate its prior orders in the case, based on the fact that
these prior rulings regarding scope of discretion could have significant consequences for
future consultations. The federal defendants, and the MRGCD, the Water Authority and
the State of New Mexico appealed.

2007 The U.S. Fish and Wildlife Service issued a draft Revised Recovery Plan for the
silvery minnow in 2007.* The Plan was finalized in February, 2010.

2010 The 10th Circuit Court of Appeals ruled on both of the 2005 appeals. In March, it
held that the district court did not clearly err in finding that the MRGCD action to quiet
title in E1 Vado Reservoir and the other properties conveyed to the BOR through the 1951
contract was untimely under the 12-year statute of limitations.** The Court adopted the
district court’s account of the evidence as plausible, and ruled against MRGCD’s
argument that because the property may have been conveyed as easements and not in fee
simple, that the MRGCD did not have notice of the adverse claim of the United States
until 2000. The Court held further that any abandonment of property rights by the United
States would have to be explicitly authorized by Congress. However, because timely
filing of a quiet title action is what confers jurisdiction on the court, the lack of timely
filing meant that the district court did not have jurisdiction to rule on the merits. The
10th Circuit vacated the district court’s judgment on the merits quieting title in the BOR.
Therefore, the title issue remains unresolved.

3! Rio Grande Silvery Minnow v. Keys, et al. & MRGCD, CIV 99-1320-JP/KBM (Docket
Number 665, Filed 7-25- 2005).

3 Rio Grande Silvery Minnow v. Keys, et al. & MRGCD, 469 F.Supp.2d 1003 (2005).

33 Draft Revised Rio Grande Silvery Minnow Recovery Plan, U.S. Fish and Wildlife Service,
Southwest Region (2007).

34 Rio Grande Silvery Minnow v. Bureau of Reclamation, 599 F.3d 1165 (2010).
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In the second opinion, issued on April 21, 2010, the Court overruled all of the district
court’s 2005 holdings on the mootness and vactatur issues.*> The Court ruled that the
intervening 2003 Biological Opinion and subsequent minnow riders had mooted the
claims of the environmental groups. The court based its mootness ruling on the fact that
the environmental groups’ claims and relief sought were related to consultation over
discretionary aspects of the 2001 and 2002 BO’s. Therefore, even though the Middle Rio
Grande Project water was not explicitly mentioned in the minnow riders, the 2003 BO
had superceded the earlier BO’s, taking away any claim for relief. Although the court
recognized that the voluntary cessation of the BOR from applying a narrow and limited
scope to consultations over alternatives under the ESA was likely to recur, this wrongful
behavior was too fact and context-specific to trigger the voluntary cessation exception to
the mootness claim relied on by the district court. Regarding the district court’s refusal to
vacate its 2002 rulings, the 10th Circuit found that this was an abuse of the district court’s
discretion since it appeared to be based on the district court’s discomfort with probable
lobbying of Congress by the federal defendants and MRGCD for passage of the minnow
riders.

The result of these most recent decisions is that there continues to be uncertainty
regarding both the discretion of the BOR to allocate Middle Rio Grande Project water to
maintain stream flows for the continued survival of the Rio Grande silvery minnow, and
about ownership of Middle Rio Grande Project properties.

Published in Water Matters! (2011) as on-line article®®
http://uttoncenter.unm.edu/Water Matters! articles.html.

35 Rio Grande Silvery Minnow v. Bureau of Reclamation, 601 F.3d 1096.

36 The article, covering litigation through 2005, was originally included as an appendix to the
Preliminary Reservoir Storage Modeling Analysis, prepared by Susan Kelly, Associate Director,
Utton Transboundary Resources Center, in collaboration with the Water Acquisition and
Management Subcommittee (2005), and was also included in a 2005 version of the MRGESA
Collaborative Program Water Plan.





United States Department of the Interior

BUREAU OF RECLAMATION
Upper Colorado Region
Albuquerque Area Office
335 Broadway NE, Suite 100

IN REPLY REFER TO: ' Albuquerque, NM §7102-2352
ALB-172 JUL 81 2012
ENV-7.00

MEMORANDUM
To: Field Supervisor. U.S. Fish and Wildlife Service

New Mexico Ecological Services Field Office
2105 Osuna Road NE, Albuquerque. NM 87113
Atin: Mr. Wally Murphy

From: Mike Hémman ’ ; /
,./;’7/(,‘,@; £

Area Manager

Subject: Submission of Biological Assessment (BA) for Middle Rio Grande Water Operations
and Maintenance. ~

- The Bureau of Reclamation submits this BA for the purpose of initiating formal consultation, to
maintain the BO schedule that has been conveyed by the Service to Reclamation, pursuant to
Section 7 of the Endangered Species Act of 1973, for the subject actions. The enclosed BA
considers the potential effects of the proposed actions on the federally listed endangered Rio
Grande silvery minnow (Hybognathus amarus), endangered Southwestern Willow Flycatcher
(Empidonax traillii extimus), and endangered Pecos sunflower (Helianthus paradoxus). Effects
of the proposed action on Interior Least Tern (Sternula antillarum athalassos) are not fully
evaluated in the document due to the species very limited presence in the action area. The
current description of actions consists of Reclamation’s water-management activities associatéd
with Heron Dam. El Vado Dam and River Maintenance in the Middle Rio Grande, as well as
related non-iederal actions of the Middle Rio Grande Conservancy District (MRGCD). In
addition. Reclamation expects to supplement this BA with actions proposed by the New Mexico
State Engincer and Interstate Stream Commission, including proposed surface and ground water
related actions of other non-Federal and non-Pueblo entities. We anticipate that the supplemental
information will be submitted on August 15, 2012.

The conservation measure included in the BA is the formation of a Recovery Implementation
Program (RIP) for silvery minnow and willow flycatcher within the Middle Rio Grande
Endangered Species Collaborative Program. The RIP documents and plans as well as specific
commitments by Reclamation and the MRGCD are included for consideration. The defining
documents for the RIP are anticipated to be the Program Document and the Action Plan.





Additionally there will be annual work plans that are anticipated to be tiered from the Action
Plan, and a Water Management Plan that will contain the water management tools that will be
implemented to meet the needs of the listed species. These documents are currently in draft form
but are anticipated to be finalized prior to the signing of the Biological Opinion (BO).
Reclamation anticipates that a consultation tiered to this BA would be required when and if other
species that occur within the Middle Rio Grande corridor are listed.

It is the intention that the RIP provide regulatory certainty under the ESA for the actions
referenced in the Proposed Action of this BA and any future supplements. The final RIP Action
Plan will inciude activities for which there is commitment from the responsible entities and
which are based on recovery actions of the silvery minnow and flycatcher recovery plans.

Some of the specific commitments of conservation measures from Reclamation and MRGCD are
also described in this BA. For the purposes of the RIP and Section 7 consultations, it is assumed
that: (1) the RIP will produce a list of actions that can be implemented to assist in the recovery of
the species, (2) the funding will be available to implement these actions, (3) participants will take
appropriate-steps.to implement those actions, and (4) actions will be implemented in accordance
with the developed schedule. To provide certainty of occurrence of the above, each entity
seeking coverage under the new BO through the RIP will sign a Cooperative Agreement with the
Service prior to the final issuance of the BO.

We appreciate the Service’s efforts of working cooperatively through this consultation process
and look forward to interagency coordination with-the Middle Rio Grande Endangered Species
Collaborative program to develop the aforementioned conservation measure.

Any questions may be directed to Ms. Yvette Paroz of my staff at 505-462-3581.-
Attachments - 3
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Santa Fe. NM 87506

PUEBLO OF ISLETA
GOVERNOR FRANK LUJAN
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Isleta Pueblo, NM 87022

OHKAY OWINGEH v
GOVERNOR RON LOVATO
P.0. Box 1099

San Juan Pueblo, NM 87566

Ms. Janet Jarratt

Assessment Payers of the MRGCD
P. O. Box 2688

Los Lunas, NM 87031

Mr. Subhas Shah

MRGCD - Middle Rio Grande
Conservancy District

P. 0. Box 581

Albuquerque. NM 87103

LTC Antoinette Gant

U.S. Army Corps of Engineers
CESPA-DE

41071 Jetterson Plaza NE

Albuquerque, NM 87109

Mr. Steve Farris

NM Attorney General
P.O. Box 1508
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P.O. Box 70

Cochiti Pueblo, NM 87072
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CHAIRMAN, CHANDLER SANCHEZ
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DIRECTOR, JAMES ROGER
MADALENA

1043 Highway 313

Bernalillo, NM 87004

EIGHT NORTHERN INDIAN
PUEBLOS COUNCIL _
DIRECTOR, ROB CORABI
P.O. Box 969

San Juan Pueblo, NM 87566

Mr. Estevan Lopez

NM Interstate Stream Commission
Bataan Memorial Building, Room 101,
P. O. Box 25102,

Santa Fe, NM 87504

Ms. Hilary Brinegar

NM Department of Agriculture
NMDA-APR P.O. Box 30005
Las Cruces, NM 88003

Mz, Matt Schmader

City of Albuquerque
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cc: Ms. Michelle Shaugnessy
U.S. Fish and Wildlife Service
P. 0. Box 1306
Albuquerque, NM ‘87102

Mr. Matthew Wunder

State of New Mexico Department of
Game & Fish:

Conservation Services Division
3841 Midway Place, NE
Albuquerque. NM 87109

Mr. Bruce Thompson

Director, University of New Mexico

Professor of Civil Engineering,
Water Resources Program
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University of New Mexico
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Mr. John Stomp
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Utility Authority
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Buckman Direct Diversion Project
A joint regional project of the City of Santa Fe and Santa Fe County to build a reliable and sustainable water supply.

Date: September 4, 2012

To: Buckman Direct Diversion Board

From: Erika Schwender, CEP, Interim BDD Facilities Manager ggj
Re: Update on BDD operation during July and August 2012

This memo is intended to share with the BDD Board operational procedures in place for the BDD facilities
fo provide the drinking water quality and services that people in Santa Fe County have come to expect
from this project, while protecting the integrity of the largest capital improvement this City and County
have ever pursued.

In May 2011, after the BDD Board officially accepted ownership and operation of the project, BDD staff
implemented various operational policies that had been developed by the Design - Built contractor and
were based on the original design criteria. These policies were reviewed and modified by BDD staff to
provide excellent drinking water quality, protection of project-wide facilities and equipment and budget
compliance. These policies were created taking into account various aspects, such as weather-related
river water quality, water treatment cost, solids treatment and associated disposal costs, energy costs
related to on-peak vs. off-peak pumping, partners’ needs, etc. Additionally, during the summer of 2011
the BDD staff was confronted with the first big test on these operational policies, due to the Las Conchas
Fire, and adjustments had to be made in the process.

The following is a summary of the events in the first year or so of operations, and an explanation of how
the policies and their revisions have worked so far. :

e Asitwas presented to the BDD Board in the October 2011 BDD Board meeting, during the Las
Conchas Fire the BDD had to respond to water quality issues associated with ash-laden storm
water run-off. Heightened monitoring established that ash-laden flows increased VOC in the river
but did not necessarily correlate with turbidity levels. To minimize the amount of ash entering the
treatment plant, BDD staff limited diversion operations to times when the river water quality was
at turbidity levels less than 300NTU and / or the online VOC meter read less than “2”.

e Between fall 2011 and winter 2011/12, additional monitoring and analytical comparisons
established that no VOC compounds regulated by the Safe Drinking Water Act (SDWA) were
detected in samples collected during storm events with inline VOC meter detects of “3”. Based on
this analysis BDD increased the acceptable online VOC level to “3".

e Based on additional monitoring, in the winter 2011/12 BDD increased acceptable diversion river
turbidity levels to 600NTU in anticipation of potential ash-laden storm-flows associated with snow
melt.

c/o BDD Project Manager, Sangre de Cristo Water Division, City of Santa Fe » P.O. Box 909 * Santa Fe, NM 87504 » www.bddproject.org





* Inspring 2012, BDD established policies to address various water quality issues:
o During traditional storm events that do not carry ash, diversions can take place until the
river water quality parameters exceed turbidity levels of 600NTU and / or the online VOC
meter detects levels greater than 3.
o During storm events carrying ash, river diversions can take place until river water quality
parameters exceed turbidity levels of 300NTU and or the online VOC meter detects
levels greater than 3.

e This year monsoonal storms have had a negative impact on the water quality in the Rio Grande,
especially after last year’s fire events. Storm water carries high sediment loading, and has a
direct effect upon treatment and solids disposal costs. To assure budget compliance and to
minimize the possibility of having to dispose of solids containing elevated contaminant levels,
BDD staff suspended diversion operations during storm events.

* Anytime flow rates through the Early Notification System station E109.9 exceed 5cfs, BDD staff
stops water diversions.

e To allow travel time from Abiquiu Reservoir to the BDD diversion structure the BDD’s San Juan
Chama (SJC) water orders need to be placed at ieast one day before its actual diversion. Since
the weather and raw water quality are unstable and fast changing during monsoon season, it is
difficult to rely on SJC water alone for diversions during this period. To provide more flexibility in
the currently established water rights accounting and utilization policy, the BDD partners are in
the process of establishing agreements to allow the BDD to utilize native water rights during
monsoon season and to “pay back” the utilized native water rights by diverting SJC water during
the remainder of the year.

» Diversions were dramatically restricted through the majority of July 2012 due to disagreements
between the Office of the State Engineer (OSE), US Fish and Wildlife Service’s (USFWS),
Bureau of Reclamation, Interstate Stream Commission (1SC) and the BDD regarding how to
determine when Native Rio Grande flows require diversion curtailments. In October 2007 the
BDD received the US Forest Service's (USFS) Record of Decision, which requires the BDD to
follow and meet all requirements spelled out in the USFWS'’ Biological Opinion and to protect
silvery minnow habitat from March to October. In July 2012, OSE notified BDD that based on their
calculations the Rio Grande Native Flow would require the BDD to apply diversion curtailments.
BDD, County, and City staff engaged in discussions with the OSE to address major differences
between the OSE’s method of determining when Native River Flows would require diversion
curtailments and BDD’s method, which was officially approved by the USFWS and BOR. On July
30, 2012, the BDD received the OSE'’s final decision stating the BDD can continue implementing
the originally established procedures. This decision resulted in permission to divert the maximum
allowable amount of native river water as spelled out in the USFWS’ Biological Opinion, which for
the month of August was 4.8 million galions per day.

» To achieve budget compliance and follow established agreements between the Partners the BDD
has been diverting mostly during off-peak hours. During June, July, and August electric rates are
6x’s higher during on-peak (8am to 8pm) than during off-peak hours (8pm to 8am). The
remainder of the year electric rates are 3x’s higher during on-peak (8am to 8pm) than during off-
peak hours (8pm to 8am).

The extended shut down of the BDD in July and August of 2012 was due to a combination of factors.

e The original shut down was ordered because of impaired water quality (turbidity greater than
2000 NTU and heavy ash loading in the water) in the Rio Grande stemming from severe storm
events during the night.





Water quality in the Rio Grande remained impaired due to a series of thunder storms throughout
July and August.

The BDD operated under the understanding that on-peak diversions should only take place in
unavoidable circumstances, e.g. to conduct maintenance.

Due to the unpredictability of the Rio Grande water quality it became impossible to place water
calls for SJC water without risking the loss of this water.

As explained above during these days the BDD was also informed to follow stricter curtailment
procedures than had been originally established, which drastically reduced the amount of Native
Rio Grande Water available for diversions.





*RWLS | *RWLS LANL RWLS RWLS Las . )
Turbidity VOC LANL |Combined | Diverting Water | Campanas |Water Quality 1 { Water Quality
07/01/2012 NTU 109.9 Flow Pumps = Useable 3 = Unusable
Flow MGD Running Water - Off Water - Off
CES Peak Peak
Water Quality | Water Quality
2 = Useable | 4 =Unusable
Water - On Water - On
Peak Peak
00:30 50.8 0.0 0.0 8.7 1 1 1
01:00 52.3 0.0 0.0 8.7 1 1 1
01:30 51.3 0.0 0.0 8.7 1 1 1
02:00 52.3 0.0 0.0 8.7 1 1 1
02:30 52.3 0.0 0.0 8.1 1 1 1
03:00 53.2 0.0 0.0 7.8 1 1 1
03:30 52.7 0.0 0.0 7.7 1 1 1
04:00 51.3 0.0 0.0 7.7 1 1 1
04:30 51.3 0.0 0.0 7.7 1 1 1
05:00 53.7 0.0 0.0 7.7 1 1 1
05:30 52.3 0.0 0.0 7.7 1 1 1
06:00 52.3 0.0 0.0 7.7 1 1 1
06:30 51.8 0.0 0.0 7.7 1 1 1
07:00 56.7 0.0 0.0 7.7 1 1 1
07:30 51.8 0.0 0.0 7.7 1 1 1
08:00 51.3 0.0 0.0 7.7 1 1 1
08:30 51.8 0.0 0.0 7.7 1 1 1
09:00 65.4 0.0 0.0 7.7 1 1 1
09:30 50.8 0.0 0.0 7.7 1 1 1
10:00 51.8 0.0 0.0 7.7 1 1 1
10:30 52.7 0.0 0.0 7.7 1 1 1
11:00 51.3 0.0 0.0 7.7 1 1 1
11:30 52.7 0.0 0.0 7.7 1 1 1
12:00 52.7 0.0 0.0 7.7 1 1 1
12:30 52.3 0.0 0.0 7.7 1 1 1
13:00 52.3 0.0 0.0 7.7 1 1 1
13:30 51.3 0.0 0.0 7.7 1 1 1
14:00 51.8 0.0 0.0 9.2 1 1 1
14:30 51.3 0.0 0.0 10.9 1 1 1
15:00 51.3 0.0 0.0 11.2 1 1 1
15:30 51.3 0.0 0.0 11.2 1 1 1
16:00 55.7 0.0 0.0 11.2 1 1 1
16:30 52.3 0.0 0.0 11.2 1 1 1
17:00 52.3 0.0 0.0 10.2 1 1 1
17:30 50.8 0.0 0.0 10.2 1 1 1
18:00 52.7 0.0 0.0 10.2 1 1 1
18:30 49.8 0.0 0.0 10.2 1 1 1
19:00 49.3 0.0 0.0 10.2 1 1 1
19:30 47.9 0.0 0.0 10.2 1 1 1
20:00 47.9 0.0 0.0 10.2 1 1 1
20:30 47.9 0.0 0.0 10.2 1 1 1
21:00 47.4 0.0 0.0 10.2 1 1 1
21:30 46.4 0.0 0.0 10.2 1 1 1
22:00 47.4 0.0 0.0 10.2 1 1 1
22:30 46.9 0.0 0.0 10.2 1 1 1
23:00 47.9 0.0 0.0 10.2 1 1 1
23:30 56.2 0.0 0.0 9.8 1 1 1
24:00 47.4 0.0 0.0 9.3 1 1 1






*RWLS | *RWLS LANL RWLS RWLS Las
Turbidity VOC LANL |Combined| Diverting Water | Campanas |Water Quality 1| Water Quality
NTU 109.9 Flow Pumps = Useable 3 = Unusable
07/02/2012 Flow MGD Runnli?lg Water - Off Water - Off
CFS Peak Peak
Water Quality | Water Quality
2 = Useable | 4 =Unusable
Water - On Water - On
Peak Peak
00:30 47.9 0.0 0.0 8.7 1 1 1
01:00 47.4 0.0 0.0 7.8 1 1 1
01:30 47.4 0.0 0.0 7.7 1 1 1
02:00 47.9 0.0 0.0 7.7 1 1 1
02:30 47.9 0.0 0.0 6.6 1 1 1
03:00 47.9 0.0 0.0 1.1 1 1 1
03:30 45.9 0.0 0.0 0.0 0 0 1
04:00 43.0 0.0 0.0 5.5 1 1 1
04:30 47.4 0.0 0.0 7.7 1 1 1
05:00 48.4 0.0 0.0 5.6 1 1 1
05:30 48.4 0.0 0.0 0.6 1 1 1
06:00 47.4 0.0 0.0 0.0 0 0 1
06:30 45.9 0.0 0.0 2.5 1 1 1
07:00 45.9 0.0 0.0 4.1 1 1 1
07:30 45.9 0.0 0.0 0.0 0 0 1
08:00 128.0 0.5 0.0 0.0 0 0 2
08:30 52.7 0.0 0.0 0.0 0 0 2
09:00 47.9 0.0 0.0 0.0 0 0 2
09:30 46.9 0.0 0.0 0.0 0 0 2
10:00 46.4 0.0 0.0 0.0 0 0 2
10:30 46.4 0.0 0.0 0.0 0 0 2
11:00 42.0 0.0 0.0 0.0 0 0 2
11:30 45.9 0.0 0.0 0.0 0 0 2
12:00 46.4 0.0 0.0 0.0 0 0 2
12:30 46.4 0.0 0.0 0.0 0 0 2
13:00 46.4 0.0 0.0 0.0 0 0 2
13:30 45.9 0.0 0.0 0.0 0 0 2
14:00 45.9 0.0 0.0 0.0 0 0 2
14:30 45.9 0.0 0.0 0.0 0 0 2
15:00 42,5 0.0 0.0 0.0 0 0 2
15:30 42.0 0.0 0.0 0.0 0 0 2
16:00 41.0 0.0 0.0 0.0 0 0 2
16:30 44.0 0.0 0.0 0.0 0 0 2
17:00 43.0 0.0 0.0 0.0 0 0 2
17:30 43.0 0.0 0.0 0.0 0 0 2
18:00 45.9 0.0 0.0 10.8 1 1 2
18:30 42.0 0.0 0.0 17.1 1 1 2
19:00 42.0 0.0 0.0 17.2 1 1 2
19:30 42.0 0.0 0.0 17.2 1 1 2
20:00 41.0 0.0 0.0 1.1 1 1 2
20:30 51.3 0.0 0.0 0.0 0 0 1
21:00 51.3 0.0 0.0 0.0 0 0 1
21:30 54.7 0.0 0.0 0.0 0 0 1
22:00 413.7 1.2 0.0 0.0 0 0 1
22:30 1999.5 0.0 0.0 0.0 0 0 no 3
23:00 1999.5 0.0 0.0 0.0 0 0 no 3
23:30 1998.5 0.0 0.0 0.0 0 0 no 3
24:00 1630.3 1.5 0.0 0.0 0 0 no 3






*RWLS | *RWLS LANL RWLS RWLS Las
Turbidity VOC LANL |Combined| Diverting Water | Campanas |Water Quality 1| Water Quality
NTU 109.9 Flow Pumps = Useable 3 = Unusable
07/03/2012 Flow MGD Runnli?lg Water - Off Water - Off
CFS Peak Peak
Water Quality | Water Quality
2 = Useable | 4 =Unusable
Water - On Water - On
Peak Peak
00:30 1044.2 2.5 0.0 0.0 0 0 no 3
01:00 727.7 2.4 0.0 0.0 0 0 no 3
01:30 431.3 2.0 0.0 2.6 1 1 1
02:00 296.5 1.7 0.0 17.5 1 1 1
02:30 213.9 1.4 0.0 17.3 1 1 1
03:00 170.9 1.1 0.0 17.3 1 1 1
03:30 144.1 0.9 0.0 17.3 1 1 1
04:00 124.1 0.9 0.0 17.3 1 1 1
04:30 108.4 0.6 0.0 17.3 1 1 1
05:00 96.7 0.5 0.0 17.3 1 1 1
05:30 92.3 0.3 0.0 17.3 1 1 1
06:00 81.1 0.1 0.0 17.3 1 1 1
06:30 75.2 0.1 0.0 17.3 1 1 1
07:00 71.3 0.1 0.0 17.3 1 1 1
07:30 81.6 0.1 0.0 16.6 1 1 1
08:00 66.4 0.2 0.0 15.3 1 0 2
08:30 64.0 0.0 0.0 0.0 0 0 2
09:00 62.5 0.0 0.0 15.2 1 0 2
09:30 60.6 0.0 0.0 0.0 0 0 2
10:00 57.6 0.0 0.0 12.7 1 0 2
10:30 56.7 0.0 0.0 0.0 0 0 2
11:00 56.2 0.0 0.0 0.0 0 0 2
11:30 50.3 0.0 0.0 0.0 0 0 2
12:00 49.8 0.0 0.0 0.0 0 0 2
12:30 49.8 0.0 0.0 0.0 0 0 2
13:00 49.3 0.0 0.0 0.0 0 0 2
13:30 49.3 0.0 0.0 0.0 0 0 2
14:00 48.4 0.0 0.0 0.0 0 0 2
14:30 47.4 0.0 0.0 0.0 0 0 2
15:00 47.9 0.0 0.0 0.0 0 0 2
15:30 43.0 0.0 0.0 0.0 0 0 2
16:00 44.0 0.0 0.0 0.0 0 0 2
16:30 45.9 0.0 0.0 0.0 0 0 2
17:00 45.9 0.0 0.0 0.0 0 0 2
17:30 45.9 0.0 0.0 0.0 0 0 2
18:00 42.0 0.0 0.0 0.0 0 0 2
18:30 43.0 0.0 0.0 11.2 1 1 2
19:00 43.0 0.0 0.0 17.6 1 1 2
19:30 44.4 0.0 0.0 17.6 1 1 2
20:00 42.0 0.0 0.0 17.6 1 1 2
20:30 47.4 0.0 0.0 17.6 1 1 1
21:00 47.4 0.0 0.0 17.6 1 1 1
21:30 46.9 0.0 0.0 17.6 1 1 1
22:00 48.4 0.0 0.0 17.6 1 1 1
22:30 48.8 0.0 0.0 17.6 1 1 1
23:00 52.7 0.0 0.0 17.6 1 1 1
23:30 62.0 0.0 0.0 17.6 1 1 1
24:00 58.1 0.0 0.0 17.6 1 1 1






*RWLS | *RWLS LANL RWLS RWLS Las
Turbidity VOC LANL |Combined| Diverting Water | Campanas |Water Quality 1| Water Quality
NTU 109.9 Flow Pumps = Useable 3 = Unusable
07/04/2012 Flow MGD Runnli?lg Water - Off Water - Off
CFS Peak Peak
Water Quality | Water Quality
2 = Useable | 4 =Unusable
Water - On Water - On
Peak Peak

00:30 47.4 0.0 0.0 17.6 1 1 1
01:00 47.4 0.0 0.0 17.6 1 1 1
01:30 47.9 0.0 0.0 17.6 1 1 1
02:00 47.4 0.0 0.0 17.6 1 1 1
02:30 47.4 0.0 0.0 17.6 1 1 1
03:00 48.4 0.0 0.0 17.6 1 1 1
03:30 47.4 0.0 0.0 17.6 1 1 1
04:00 46.9 0.0 0.0 17.6 1 1 1
04:30 46.9 0.0 0.0 17.6 1 1 1
05:00 45.9 0.0 0.0 17.6 1 1 1
05:30 45.9 0.0 0.0 17.6 1 1 1
06:00 45.9 0.0 0.0 17.6 1 1 1
06:30 42.0 0.0 0.0 17.6 1 1 1
07:00 42.0 0.0 0.0 17.5 1 1 1
07:30 46.9 0.0 0.0 16.7 1 1 1
08:00 40.5 0.0 0.0 15.3 1 1 2
08:30 40.5 0.0 0.0 15.1 1 0 2
09:00 42.0 0.0 0.0 15.1 1 0 2
09:30 40.5 0.0 0.0 15.1 1 0 2
10:00 40.0 0.0 0.0 15.1 1 0 2
10:30 40.0 0.0 0.0 15.1 1 0 2
11:00 40.0 0.0 0.0 15.1 1 0 2
11:30 40.0 0.0 0.0 14.7 1 0 2
12:00 40.5 0.0 0.0 10.3 1 0 2
12:30 40.5 0.0 0.0 0.0 0 0 2
13:00 44.0 0.0 0.0 0.0 0 0 2
13:30 40.0 0.0 0.0 0.0 0 0 2
14:00 43.0 0.0 0.0 0.0 0 0 2
14:30 59.6 0.0 0.0 0.0 0 0 2
15:00 87.9 0.4 0.0 0.0 0 0 2
15:30 99.6 0.7 0.0 0.0 0 0 2
16:00 92.8 0.6 0.0 0.0 0 0 2
16:30 81.6 0.2 0.0 0.0 0 0 2
17:00 69.4 0.0 0.0 0.0 0 0 2
17:30 57.6 0.0 0.0 0.0 0 0 2
18:00 53.2 0.0 0.0 0.0 0 0 2
18:30 51.3 0.0 0.0 10.7 1 1 2
19:00 49.3 0.0 0.0 17.4 1 1 2
19:30 48.4 0.0 0.0 17.4 1 1 2
20:00 46.4 0.0 0.0 17.4 1 1 2
20:30 47.4 0.0 0.0 17.4 1 1 1
21:00 45.9 0.0 0.0 17.4 1 1 1
21:30 46.4 0.0 0.0 17.4 1 1 1
22:00 47.4 0.0 0.0 17.4 1 1 1
22:30 48.8 0.0 0.0 17.4 1 1 1
23:00 49.3 0.0 0.0 17.4 1 1 1
23:30 53.2 0.0 0.0 17.4 1 1 1
24:00 50.3 0.0 0.0 17.4 1 1 1






*RWLS | *RWLS LANL RWLS RWLS Las
Turbidity VOC LANL |Combined| Diverting Water | Campanas |Water Quality 1| Water Quality
NTU 109.9 Flow Pumps = Useable 3 = Unusable
07/05/2012 Flow MGD Runnli?lg Water - Off Water - Off
CFS Peak Peak
Water Quality | Water Quality
2 = Useable | 4 =Unusable
Water - On Water - On
Peak Peak
00:30 47.9 0.0 0.0 17.4 1 1 1
01:00 45.9 0.0 0.0 17.4 1 1 1
01:30 45.9 0.0 0.0 17.4 1 1 1
02:00 45.9 0.0 0.0 17.4 1 1 1
02:30 45.9 0.0 0.0 17.4 1 1 1
03:00 45.9 0.0 0.0 17.4 1 1 1
03:30 46.4 0.0 0.0 17.4 1 1 1
04:00 45.9 0.0 0.0 17.4 1 1 1
04:30 51.8 0.0 0.0 17.4 1 1 1
05:00 40.5 0.0 0.0 17.4 1 1 1
05:30 40.0 0.0 0.0 17.4 1 1 1
06:00 40.0 0.0 0.0 17.4 1 1 1
06:30 40.0 0.0 0.0 17.4 1 1 1
07:00 42.0 0.0 0.0 17.2 1 1 1
07:30 42.0 0.0 0.0 16.4 1 1 1
08:00 44.0 0.0 0.0 15.4 1 0 2
08:30 44.0 0.0 0.0 15.4 1 0 2
09:00 51.3 0.0 0.0 14.1 1 0 2
09:30 48.8 0.0 0.0 10.9 1 0 2
10:00 48.8 0.0 0.0 114 1 0 2
10:30 48.8 0.0 0.0 114 1 0 2
11:00 48.4 0.0 0.0 10.3 1 0 2
11:30 46.9 0.0 0.0 5.6 1 0 2
12:00 47.4 0.0 0.0 0.0 0 0 2
12:30 49.3 0.0 0.0 0.0 0 0 2
13:00 42.0 0.0 0.0 0.0 0 0 2
13:30 42.0 0.0 0.0 0.0 0 0 2
14:00 42.0 0.0 0.0 0.0 0 0 2
14:30 42.0 0.0 0.0 0.0 0 0 2
15:00 45.9 0.0 0.0 0.0 0 0 2
15:30 43.0 0.0 0.0 0.0 0 0 2
16:00 42,5 0.0 0.0 0.0 0 0 2
16:30 42.0 0.0 0.0 1.5 1 0 2
17:00 40.5 0.0 0.0 4.8 1 0 2
17:30 43.0 0.0 0.0 7.2 1 0 2
18:00 43.0 0.0 0.0 9.7 1 0 2
18:30 44.0 0.0 0.0 12.6 1 0 2
19:00 2.9 0.5 0.0 0.0 0 0 2
19:30 251.0 0.5 0.0 0.0 0 0 2
20:00 11.7 0.5 0.0 0.0 0 0 2
20:30 47.4 0.0 5.5 0.0 0 0 1
21:00 45.9 0.0 17.5 0.0 0 0 1
21:30 42.0 0.0 18.6 0.0 0 0 1
22:00 40.5 0.0 18.6 0.0 0 0 1
22:30 685.2 0.0 17.6 0.0 0 0 no 3
23:00 903.5 0.0 14.0 0.0 0 0 no 3
23:30 665.2 0.0 4.6 0.0 0 0 no 3
24:00 759.5 0.0 0.0 0.0 0 0 no 3






*RWLS | *RWLS LANL RWLS RWLS Las
Turbidity VOC LANL |Combined| Diverting Water | Campanas |Water Quality 1| Water Quality
NTU 109.9 Flow Pumps = Useable 3 = Unusable
07/06/2012 Flow MGD Runnli?lg Water - Off Water - Off
CFS Peak Peak
Water Quality | Water Quality
2 = Useable | 4 =Unusable
Water - On Water - On
Peak Peak
00:30 133.8 0.0 0.0 0.0 0 0 1
01:00 23.4 0.0 0.0 0.0 0 0 1
01:30 38.1 0.0 0.0 0.0 0 0 1
02:00 65.4 0.0 0.0 0.0 0 0 1
02:30 13.2 0.0 0.0 0.5 1 0 1
03:00 10.7 0.0 0.0 1.2 1 0 1
03:30 24.4 0.0 0.0 1.1 1 0 1
04:00 45.9 0.0 0.0 1.2 1 0 1
04:30 58.1 0.0 0.0 0.0 0 0 1
05:00 126.0 0.5 0.0 0.0 0 0 1
05:30 569.5 0.0 0.0 0.0 0 0 1
06:00 64.0 0.0 0.0 0.0 0 0 1
06:30 320.4 0.0 0.0 0.0 0 0 1
07:00 160.2 0.0 0.0 0.0 0 0 1
07:30 102.6 0.0 0.0 0.0 0 0 1
08:00 91.3 0.0 0.0 0.0 0 0 2
08:30 94.7 0.0 0.0 0.0 0 0 2
09:00 115.8 0.0 0.0 0.0 0 0 2
09:30 140.2 0.0 0.0 0.0 0 0 2
10:00 212.0 0.0 0.0 0.0 0 0 2
10:30 282.3 0.0 0.0 0.0 0 0 2
11:00 319.4 0.0 0.0 0.0 0 0 2
11:30 332.1 0.0 0.0 0.0 0 0 2
12:00 302.8 0.0 0.0 0.0 0 0 2
12:30 274.5 0.0 0.0 0.0 0 0 2
13:00 264.7 0.0 0.0 0.0 0 0 2
13:30 288.2 0.0 0.0 0.0 0 0 2
14:00 347.7 0.0 0.0 0.0 0 0 2
14:30 432.7 0.0 0.0 0.0 0 0 2
15:00 552.4 0.0 0.0 0.0 0 0 2
15:30 696.5 0.0 0.0 0.0 0 0 no 4
16:00 821.5 0.0 0.0 0.0 0 0 no 4
16:30 904.5 0.0 0.0 0.0 0 0 no 4
17:00 925.0 0.0 0.0 0.0 0 0 no 4
17:30 880.1 0.0 0.0 0.0 0 0 no 4
18:00 858.6 0.0 0.0 0.0 0 0 no 4
18:30 895.2 0.0 0.0 0.0 0 0 no 4
19:00 1001.7 0.0 0.0 0.0 0 0 no 4
19:30 1134.1 0.0 0.0 0.0 0 0 no 4
20:00 1247.4 0.0 0.0 0.0 0 0 no 4
20:30 1306.0 0.0 0.0 0.0 0 0 no 3
21:00 1298.2 0.0 0.0 0.0 0 0 no 3
21:30 1250.3 0.0 0.0 0.0 0 0 no 3
22:00 1173.1 0.0 0.0 0.0 0 0 no 3
22:30 1087.7 0.0 0.0 0.0 0 0 no 3
23:00 981.7 0.0 0.0 0.0 0 0 no 3
23:30 887.9 0.0 0.0 0.0 0 0 no 3
24:00 790.7 0.0 0.0 0.0 0 0 no 3
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Buckman Direct Diversion Project
A joint regional project of the City of Santa Fe and Santa Fe County to build a reliable and sustainable water supply.

MEMORANDUM
TO: Buckman Direct Diversion Board
FROM: Erika B. Schwender and Nancy Long =
DATE: September 5, 2012
RE: Operator Training Program and Tuition Reimbursement Agreement

The Buckman Direct Diversion Board entered into a contract in 2010 with the Santa Fe
Community College to fund a training and certification program for the staff of the Buckman
Regional Water Treatment Plant. The training program was designed to prepare facility staff to
produce high quality drinking water and to professionally maintain the facilities and equipment
of the BDD project. The operator training program is still being offered at the Santa Fe
Community College although, due to the current offering of the classes at the Santa Fe
Community College, it may take up to one year to receive certification rather than six months
when the classes were first developed and offered in 2010. Due to the financial commitment that
was being made on behalf of the employees, the BDD Board directed the development and
implementation of a tuition reimbursement agreement was designed to help protect the training
investment in the employees. The research and recommendations for the tuition repayment
agreement were made by CDM as the Board Engineer in 2010. Based upon that research and the
recommendations and direction from the BDD Board, an Employee Tuition Repayment
Agreement was developed with the City of Santa Fe as the employer. The current form of the
Employee Tuition Repayment Agreement provides as follows:

e The water certification program at the Santa Fe Community College is provided to the
employee at no expense to the employee.

e The employee continues to receive full salary and benefits during the training program.
e The employees agree to reimburse the City for the cost of the training currently in the
agreement at $14,000 on the following schedule should the employee voluntarily

terminate his or her employment:

o 100% of the cost of the training within the first two years.
o 50% of the cost of the training after year two but before year three.

c/o BDD Project Manager, Sangre de Cristo Water Division, City of Santa Fe * P.O. Box 909 - Santa Fe, NM 87504 » www.bddproject.org





Although most employees receiving the training have signed the Employee Tuition Repayment
Agreement, it appears that the agreement has not been uniformly offered to all employees. This
has caused the BDD staff to revisit the agreement, reviewing its terms including the amount of
the cost of the training as provided in the agreement and the terms for repayment. It is believed
that CDM arrived at the amount of $14,000 as the cost of repayment based upon development of
the program with the Santa Fe Community College. The actual cost of training including out-of-
state tuition, fees and books is approximately $3,335.00.

To better reflect the actual cost of the training, BDD staff is recommending to the Board that it
revise the Employee Repayment Agreement be revised to provide for the actual cost of the
training to include tuition, fees and books. Should this new tuition repayment agreement be
implemented, it is also recommended that an agreement superseding the existing agreement be
prepared for each employee that has previously signed the agreement at $14,000 so that all
agreements are uniform. The term for repayment is also being further evaluated for possible
recommended revision. BDDB staff seeks direction from the Board as to possible revision of the
agreement and its continued use.






It





Buckman Direct Diversion Project
A joint regional project of the City of Santa Fe and Santa Fe County to build a reliable and sustainable water supply.

MEMORANDUM
TO: Buckman Direct Diversion Board
FROM: Nancy Long
DATE: September 5, 2012
RE: Overview of BDDB Operational Agreement with the City as Project Manager

under the Project Management and Fiscal Services Agreement

Background

The Joint Powers Agreement between the City and the County establishing the BDD Board dated
March 7, 2005 (“JPA”), designates the Sangre de Cristo Water Division as the initial Project
Manager for the BDD project. In late 2007, the Buckman Direct Diversion Board (“BDDB”)
and the City of Santa Fe entered into a Project Management and Fiscal Services Agreement
(“PMFSA”) in order to provide for the specific obligations and duties of the City of Santa Fe as
the manager for the BDDB project and to delineate the fiscal services to be provided by the City
under the PMFSA. The City, as project manager, receives a fee for its services as the manager
and fiscal agent to compensate the City for its expenditures and for providing services to the
Board.

Term of the Agreement

The PMFSA agreement became effective on November 8, 2007 and expires on December 1,
2015. The JPA provides that upon termination the BDD Board shall have authority to enter into
a new project management and fiscal services agreement with: (1) the Sangre de Cristo Water
Division; (2) the Santa Fe County Water Utility or (3) a Regional Entity. After 2015, the
functions performed under the management agreement may be in a single contract or multiple
contacts.
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Summary of Agreement Responsibilities

City Responsibilities

The PMFSA generally delegates authority for the construction and operation of the project to the
project manager. The City as project manager has the responsibilities to:

Oversee construction of the project.

Operate the project.

Recruit, hire and train staff.

Perform all fiscal functions for the project.
Procure and maintain the required insurance.

BDD Board Responsibilities

The responsibilities of the BDD Board are also provided under the agreement and are generally
as follows:

e Supervise the performance of the project manager as provided for in the Joint Powers
Agreement.
Review and approve all contracts for the procurement of the project in excess of $50,000.
e Approve the annual operating budget including creation of an emergency reserve fund.
Approve financing of funding sources for the project.

The BDD Board has overall authority for the construction and operation and maintenance of the
project. The day-to-day operations have been largely delegated to the City as project manager
subject to the BDD Board’s general supervisory authority.

The PMFSA and the two amendments to it (increasing contract authority) follow this memo.
Should any board member desire a more detailed overview of the terms of the PMFSA or other
Board governing documents, individual meetings or a study session can be arranged.





ITEM #  07-105

PROJECT MANAGEMENT AND
FISCAL SERVICES AGREEMENT
BUCKMAN DIRECT DIVERSION PROJECT

THIS PROJECT MANAGEMENT AND FISCAL SERVICES v
AGREEMENT (hereinafter referred to as "the Agreement” or “PMFSA”) is entered into
by and between the Buckman Direct Diversion Project Board ("the BDD Board"), an
entity organized and existing under that certain Joint Powers Agreement by and between
the City of Santa Fe (“City”) and the Santa Fe County (“County”), dated March 7, 2005,
and the Sangre de Cristo Water Division of the City of Santa Fe (“Project Manager™).

WHEREAS, the City and the County, through the BDD Board, are designing,
constructing, operating and maintaining the Buckman Direct Diversion Project;

WHEREAS, in preparation for creating the Project, the City and the County
entered into the Water Resources Agreement on January 11, 2005;

WHEREAS, the City and the County entered into a Joint Powers Agreement on
March 7, 2005, governing the Buckman Direct Diversion Project, creating the BDD
Board, delegating to the BDD Board in §12 the authority to enter into the PMFSA, and
designating in §13 the Sangre de Cristo Water Division of the City as the Project
Manager and Fiscal Agent of the Project until December 1, 2015;

WHEREAS, the City, the County, and Las Campanas entered into the Facilities
Operations and Procedures Agreement on October 16, 2006, which provides for
respective ownership interests of the City and the County in the shared facilities
comprising the Project, and cost sharing obligations of the City, County and Las
Campanas in connection with the Project;

WHEREAS, the purpose of this Agreement is to more specifically describe the
duties and responsibilities of the BDD Board, the duties and responsibilities of the Project
Manager, how the Project will be operated and maintained by the Project Manager on
behalf of the BDD Board, how contributions by the City, the County and Las Campanas
will be paid and credited against the obligations set out in the Project Agreements, the
duties and responsibilities of the Project Manager as fiscal agent for the Project, and other
necessary terms; and '

WHEREAS, the BDD Board and the Project Manager desire to enter into the
agreement to address the items noted in the foregoing paragraph.

NOW, THEREFORE, for the covenants, promises and consideration descrlbed
herein, the BDD Board and the Project Manager agree as follows:





AGREEMENT

ARTICLE 1. DEFINITIONS.

Capitalized words or phrases used in the foregoing recitals of this Agreement
shall have the meanings assigned therein. In addition, the words and phrases defined in
this Article 1 shall have the meanings assigned in this section.

A. "The Agreement,” "this Agreement,” or “PMFSA” as used herein
refers to this Project Management and Fiscal Services Agreement.

B. “Annual Operating Budget” means the annual budget for all activities
of the Project, including OMR&R, but excluding the budget for the design and
construction.

C. "Annual Operating Plan and Delivery Schedule" means the annual
operating plan and water delivery schedule prepared by the Project Manager with input
from the City, the County and Las Campanas, described in Section 27 of the FOPA and
herein.

D. "The “City" means the City of Santa Fe, New Mexico, a municipal
corporation organized and existing under the Laws of the State of New Mexico, and a
signatory of the Project Agreements.

E. "The County" means Santa Fe County, New Mexico and the Board of
County Commissioners of Santa Fe County, a political subdivision of the State of New
Mexico, and a signatory of the Project Agreements.

F. "Design-Build Contract" means the contract to be entered into by and
between the BDD Board and a design-build contractor to design and construct the
Project.

G. The "Design-Build Contractor” refers to the contractor selected to
design and construct the Project.

H. The “Design and Construction Budget” means the comprehensive,
multiyear budget for the design and construction of the Project.

I. "Fiscal Year" means a year beginning on July 1 and ending on June 30.
J. "The FOPA" means the Facility Operations and Procedures

Agreements for the Buckman Direct Diversion Project Between the City of Santa Fe,
Santa Fe County and Las Campanas LP.
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K. "The JPA" means the Joint Powers Agreement between the City of
Santa Fe and the County of Santa Fe governing the Buckman Direct Diversion Project,
effective March 7, 2005.

L. "Las Campanas" means the Las Campanas Limited Partnership, a
Delaware Limited Partnership, and a signatory of the FOPA.

M. “OMR&R” means operation, maintenance, replacement and repair.

N. "Owners’ Consultant” means Camp, Dresser & McKee, Inc.
(hereinafter referred to as “CDM”), under contract with the BDD Board as consulting
engineer to the BDD Board, or any successor entity.

O. "The Owners’ Consultant Contract" means the contract between the
BDD Board and CDM, the Owners’ consultant, as amended.

P. "The Project" means the planned Buckman Direct Diversion Project
which will divert surface water from the Rio Grande as described in the final
Environmental Impact Statement for the Buckman Direct Diversion Project, and includes
diversion, treatment, transmission and related works used to deliver water to the
respective Independent Water Systems of the City and the County.

Q. The phrase "the Project Agreements" means the WRA, JPA, the FOPA
and the PFMSA.

R. "Project Expenses" means those expenditures of the Project approved
by the BDD Board and included in a budget approved by the BDD Board, the City and

the County, and reimbursement expenses retroactive to the execution date of the JPA.

' S. "Project Manager" means the Sangre de Cristo Water Division of the
City of Santa Fe.

T. "WRA" shall mean the Water Resources Agreement by and between
the City of Santa Fe and Santa Fe County and dated on or about January 11, 2005.

ARTICLE 2. TERM, EFFECTIVE DATE.

This Agreement shall become effective as of the date the Agreement is approved
and executed by the BDD Board and the Project Manager. This Agreement shall remain
in full force and effect until December 1, 2015, unless terminated earlier as provided in
Article 9.E. of this Agreement.

ARTICLE 3. RESPONSIBILITIES OF THE BDD BOARD.

The BDD Board shall be responsible to do all of the following:
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_ A. Exercise all the responsibilities of the BDD Board as set forth in the
Project Agreements;

B. Supei'vise the performance of the Project Manager pursuant to §§ 4 &
12 of the JPA;

C. Review and approve all contracts for the procurement of the Project
including documents related to design, engineering, construction, operation and
maintenance of the Project, including, without limitation, requests for proposals, requests
for qualifications, contracts and expenditures in amounts greater than $20,000;

The BDD Board shall review, and if approved, execute the Owners’ Consultant and the
Design—Bu_ild Contracts, pursuant to §§ 10 and 11 of the JPA.

Contracts and expenditures in amounts less than $20,000 may be reviewed, and if
acceptable, may be approved administratively by the Project Manager. In an emergency,
the Project Manager may approve contracts and expenditures up to $30,000.

D. Establish by resolution of the BDD Board a document retention and
protection policy.

E. Establish by resolution of the BDD Board the Annual Operating
Budget;

F. Provide an adequate opportunity for the City, the County, and
consistent with the FOPA, Las Campanas, and the public, to comment and make
appropriate presentations on any proposed budget;

G. Comnsider and, if appropriate, adopt, by resolution of the BDD Board,
amendments to a previously approved budget that the BDD Board deems advisable;

H. Create an Emergency Reserve Fund and establish procedures for its
management pursuant to §24 of the FOPA;

I. Collect, through the Project Manager, contributions of the City, the
County and Las Campanas toward design, construction, operation and maintenance of the
Project, and related expenditures, and credit those contributions towards the obligations
of the City, the County and Las Campanas as set forth in the Project Agreements;

J. Consistent with the Bateman Act, appropriately condition approval of
each budget or amendment thereto on appropriation by the City and/or the County in an
appropriate budget or budget amendment ;

K. Approve all ﬁnancmg and funding sources for the Project (except for
ﬁmdmg to be provided by the City and the County pursuant to the Project Agreements)
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and, as appropriate, enter into contracts in connection with such financing or funding
sources;

L. Monitor the performance of the Owners’ Consultant pursuant to the
Owmers’ Consultant Contract and monitor the performance of the Design-Build
Contractor pursuant to the Design-Build Contract; and

M. Take all steps that are necessary and proper for the design,
construction, operation and maintenance of the Project.

ARTICLE 4. DELEGATION OF AUTHORITY TO AND GENERAL
RESPONSIBILITIES OF THE PROJECT MANAGER.

The BDD Board delegates to the Project Manager the authority and responsibility
to do the following:

A. Carry out the directives and policies of the BDD Board, make
recommendations to the BDD Board related to the Project, provide support staff for BDD
Board meetings, contract with independent legal counsel selected by the BDD Board,
contract with specialized legal counsel as needed to support design, construction,
operation and maintenance of the Project, and, as directed by the BDD Board, implement
the Project during design and construction and, following completion of construction,
manage, operate, and maintain the Project;

B. Seek and apply for funding (except for funding to be provided by the
City and the County pursuant to the Project Agreements) in the form of grants, loans or
loan guarantees, or other funding sources as may be deemed appropriate by the BDD
Board, for the Project as directed by the BDD Board and manage any such grants, loans
or loan guarantees;

C. Administer all funds loaned, granted or contributed by the City, the
County or Las Campanas in connection with the Project, and respond to related audits as
may be necessary;

D. Prepare and submit to the BDD Board, the City, the County and Las
Campanas no later than December 15 of each Fiscal Year, an Annual Operating Budget,
which shall include annual and 5 year projected OMR&R costs, including a 5 year
schedule with the Project Manager’s proposed facilities and equipment major
maintenance and replacement costs, proposed allocation of costs among the City, the
County and Las Campanas as provided in the FOPA, a facilities and equipment major
repair and replacement fund, and an emergency reserve fund;

E. Develop and implement prior to initial operation a cost accounting
system to apportion the total fixed and variable cost of OMR&R to the City, the County
and Las Campanas i accordance with the cost sharing provisions of the FOPA;
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F. Develop a document retention and protection policy for adoption by the
BDD Board;

G. Act as fiscal agent for the Project as provided in Article 7, herein;

H. Once an Annual Operating Budget is approved by the BDD Board,
implement the budget, adhere strictly to the budget, and make recommendations for
necessary budget adjustments throughout the Fiscal Year, and contract for an annual
independent audit, consistent with GAAP and GASB and with the New Mexico Audit
Act, NMSA 1978, Sections 12-6-1-, et seq., and 2.2.2. NMAC, et seq., as amended and
report the results of the audit to the BDD Board;

I. Prepare and submit to the BDD Board for approval all documentation to
be used for procurement in the Project including, but not limited to, documents related to
design, engineering, construction, operation and maintenance of the Project, including,
without limitation, requests for proposals, requests for qualifications and contracts in
amounts greater than $20,000;

J. Develop all procurement documents in accordance with the City's
Purchasing Manual and present same to the BDD Board;

K. Consult with staff of the City, the County, and I.as Campanas
regarding the planning and design and OMR&R of the Project;

L. In consultation with the BDD Board, apply for, manage and maintain,
including the preparation and submittal of all required compliance reports, all necessary
permits for the operation of the Project, including, without limitation, those permits,
easements, and rights-of-way held in the name of the BDD Board, and those permits
required to be obtained by the BDD Board pursuant to Section 6 of the FOPA;

M. Maintain communication with the BDD Board, the City, the County
and Las Campanas, primarily via monthty BDD Board meetings, and keep these entities
informed of important matters as may be necessary in the interim between monthly BDD
Board meetings;

N. As directed by the BDD Board, act as liaison for the BDD Board and
represent the BDD Board in Project matters involving tribal governments, state and
federal government agencies, and non-governmental organizations;

O. As directed by the BDD Board, and with the consent and approval of
the City and the County, and in consultation with Las Campanas, coordinate the Project
with regional water supply planning efforts; and

P. Perform other duties as assigned by the BDD Board consistent with
funding and the Project Agreements.
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Q. Make commercially reasonable efforts to enforce the terms of all
agreements that the BDD Board approves. In the event that the Project Manager’s
administrative efforts to enforce a specific contract’s terms are not successful, the Project
Manager shall so inform the BDD Board and shall make specific recommendations for
the BDD Board’s consideration regarding the BDD Board’s contract enforcement steps
or procedures, including litigation.

ARTICLE 5. SPECIFIC RESPONSIBILITIES OF THE PROJECT MANAGER
DURING DESIGN AND CONSTRUCTION.

During design and construction of the Project (through project acceptance by the
BDD Board), the Project Manager shall do the following:

" A. Supervise the Owners’ Consultant pursuant to the Owners’ Consultant
Contract as directed by the BDD Board,;

B. On a monthly basis, provide a schedule of construction payments to
the BDD Board, track Project costs, track progress of the Project, monitor design and
construction costs to determine whether such costs are within the sum specified by the
BDD Board in the Design and Construction Budget, and manage the Design-Build
Contractor within the limits of contractual obligations such that construction of the
Project is timely and reasonably delivered pursuant to the project testing and acceptance
dates agreed to in the Design-Build Contract;

C. Negotiate and manage procurement of the Design-Build Contract in
accordance with the City’s Purchasing Manual and present same to the BDD Board for
approval;

D. Oversee the Design-Build Contractor in connection with all design and
construction activities, and recommend to the BDD Board legal action to enforce
compliance with the contract, if necessary;

E. Administer requests for payment by the Design-Build Contractor
pursuant to construction draw schedules and timely present requests for Change Orders to
the BDD Board and process same;

F. Monitor testing of the completed Project in accordance with procedures
outlined in the Design Build Contract and upon successful results accept the completed
Project.

ARTICLE 6. SPECIFIC RESPONSIBILITIES OF THE PROJECT MANAGER
DURING PROJECT OPERATIONS.

During the operation, maintenance, repair and replacement phase of the Project,
the Project Manager shall do the following:
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A. Operate the Project within its design limitations to deliver treated
water in sufficient pressure and volume to meet the actual demand of the City and the
County, subject to the capacity allocations set forth in the FOPA §7, and of a quality that

- meets or exceeds all applicable State and federal regulations and standards;

B. Provide the treated water referred to the previous paragraph at a point
or points of delivery at the BDD Project specified by the City or the County, provided,
however, that the Project Manager is not obligated to deliver to points of delivery not
constructed during the initial construction of the Project unless the City or the County
first construct a new point of delivery at the BDD Project and provide the Project
Manager and the BDD Board with thirty (30) days advance written notice of the need for
water at the newly constructed point of delivery;

C. Deliver raw water to Las Campanas, at pump station 2A subject to the
-capacity allocation set forth in the FOPA §7, and manage the common facilities at pump
station 2A;

D. Maintain water measurement devices that are part of the Project to
account for the actual volume, rate, and time-of-day of all water deliveries to the City, the
County and Las Campanas;

E. Use data provided from the metering facilities and monitors referred to
in the preceding paragraph to analyze whether deliveries comply with Annual Operating
Plan and the Project Agreements, and report to the BDD Board monthly;

F. Seek anﬁually from the City, the County and Las Campanas,
information required for the Annual Operating Plan as required by Section 27 of the
FOPA;

: G. From the data submitted pursuant to the previous paragraph, prepare
the Annual Operating Plan and Delivery Schedule described in Section 27 of the FOPA,
submit the report to the BDD Board, and make appropriate recommendations;

I. As soon as practicable after the end of each Fiscal Year, the Project
Manager shall calculate the actual costs experienced by the Project in the previous Fiscal
Year and the amounts paid by the City, the County and Las Campanas for the Project and
make appropriate recommendations to the BDD Board for adjustments needed in the
current Fiscal Year's budget; '

. J. Invoice the City, the County and Las Campanas for Project costs
according to the cost sharing principles specified in the FOPA no less frequently than
quarterly, and collect all sums so invoiced;

K. Schedule and coordinate reservoir release and Project diversion of San
Juan-Chama Project water in accordance with the procedures of the U.S. Bureau of
Reclamation and the U.S. Corps of Engineers and the conditions of City and County
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diversion permit No. 4842 issued by the State Engineer and future permits for diversion
at the BDD of San Juan-Chama Project water and as directed by the designated
representatives of the City, the County, and Las Campanas, each of whom has the
responsibility to make water available at the reservoir from which it will be released;

L. Track raw water diversions by the Project for the City, the County, and
Las Campanas, and provide to the BDD Board, with copies to the City, the County, and
Las Campanas, a monthly accounting of actnal raw and potable deliveries, daily water
orders, and other statistical information as the BDD Board may require;

M. Monitor the relationship between the quantity of water actually
delivered by the Project to the City, the County and Las Campanas and the permitted
capacity of the Project’s production facilities and make periodic reports of this analysis to
the BDD Board, the City, the County and Las Campanas;

N. Reduce deliveries as provided in the FOPA §9 in the event of a reduced
total capacity of the BDD Project caused by facility failure; '

O. Provide all necessary staff, materials and supplies necessary to operate
and maintain the Project consistent with BDD Board funding;

P. Recruit, hire and train staff for the Project according to the BDD
Board’s approved staffing plan as it may be amended from time to time and arrange for
state drinking water certification for such staff in advance of operation of the Project, so
that certified staff is available to operate the Project when the Project becomes
operational, and set forth in each proposed budget the costs of the staff apportioned
according to the respective benefit to the City and the Project

Q. Perform OMR&R duties for the Project at all relevant times in
accordance with prudent water utility practices;

R. Report to the BDD Board quarterly and as otherwise required by the
BDD Board regarding the OMR&R of the Project and all other relevant matters related to
the Project;

T. In consultation with the City, the County and Las Campanas and

. pursuant to FOPA §27, prepare and present to the BDD Board for approval a
comprehensive operations manual for the Project, and updates as needed, which shall
- include details of all aspects of Project operation including, but not limited to, process
control, maintenance, scheduled maintenance outages, rehabilitation and replacement,
contingency plans for unscheduled outages, and residuals management; distribute the
comprehensive operations manual to the BDD Board, the City, the County and Las
Campanas. The Project Manager may delegate, as appropriate, the preparation of the
comprehensive operations manual to the Owner's Consultant, the Design-Build
Contractor, or another;
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U. Provide for appropriate security at all Project facilities;

V. Identify and report to the County the need for Buckman Road
maintenance and reimburse the County for the apportioned cost according to the
respective benefit to the County and the Project; and

W. Identify and report warranty problems to the Design-Build Contractor
or the appropriate subcontractor or equipment supplier and, as necessary, recommend to
the BDD Board legal action to enforce such warranties.

ARTICLE 7. FISCAL AGENT RESPONSIBILITIES.

The Project Manager shall act as fiscal agent for Project during the term of this
Agreement, and as such shall have the following responsibilities:

A. Books and Accounts. The Project Manager shall maintain records of
all transactions related to the Project, including third party transactions, in accordance
with generally accepted accounting principles ("GAAP"), and standards established by
the government accounting standards bureau (“GASB”), and shall:

€9) establish a uniform system of accounts;

(2)  maintain segregated books and records consistent with
GAAP to account for all separate funding sources, including, without limitation, funds
provided by the City, the County, or Las Campanas in support of construction or
subsequent OMR&R of the Project and funds secured by the BDD Board pursuant to
grants or loans from funding agencies.

3) maintain supporting documentation and information
required by funding agencies and prepare all necessary reports to such agencies;

(4)  provide access at any time to the City, the County and Las
Campanas , or each of them, and to the State Auditor, and members of the public, within
90 days following the end of each fiscal year and at any other time as may be reasonably
requested, full and complete books and records relating to the Project; '

(5)  provide to the City, the County and Las Campanas, or each
of them, any additional financial information or documentation relating to the Project as
may from time to time be reasonably requested;

(6) within 90 days after the end of each fiscal year, provide
copies of financial statements to the City, the County and Las Campanas, showing the
assets, liabilities, revenues, expenses, equity balances and budget comparisons for the
Project fund on an annual basis for the prior fiscal year in accordance with GAAP and
GASB, complete the Management’s Discussion and Analysis (MDA) for the annual
financial report, and provide upon request, a monthly general ledger report but may
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recommend that its auditors produce the financial statements, dependent on staff
available and the complexity of the reporting requirements;

(7)  account for the separate financial contributions from, and
reimbursements to, the City, the County and Las Campanas, including crediting the
County for the contribution of revenues from the County Capital Outlay Gross Receipts
Tax imposed by the Board of County Commissioners in Santa Fe County Ordinance No.
2002-5, subject to the terms of that Ordinance;

(8)  procure, contract, and pay for as budgeted an annual
independent audit, consistent with GAAP and GASB and with the New Mexico Audit
Act, NMSA 1978, Sections 12-6-1-, et seq., and 2.2.2. NMAC, et seq., as amended, and
report the results of the audit to the BDD Board.

B. Financial Operations. The Project Manager, acting as fiscal agent,
shall:

(1) receive and record deposits in connection with the Project in
compliance with applicable state and federal statutes, all applicable requirements of grant
and loan funding and requirements otherwise imposed by or on the sources of funding;

(2) make and account for all approved disbursements for the
Project, ensuring that disbursements are valid and comply with all applicable State
investment statutes, and policies and procedures adopted by the BDD Board;

(3) in consultation with the BDD Board, invest excess fumds not
required for current operations or capital expenditures in accordance with applicable
statutes, City and County policies and applicable requirements of grant or loan funding,
assuring that investment earnings are credited to Project funds;

(4) carry over any unencumbered monies that are present at the
end of a Fiscal Year, and budget those funds to the succeeding Fiscal Year, to be utilized
for purposes consistent with the Project Agreements in the succeeding Fiscal Year; and

(5) obtain all necessary approvals for expenditure of funds,
including, without limitation, approvals by the BDD Board and the New Mexico
Department of Finance and Administration.; and

(6) determine and record capital assets inventory for appropriate
general ledger amounts, run and record depreciation, and submit year-end capital asset

inventory for the annual physical inventory.

ARTICLE 8. COMPENSATION.
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The Project Manager, the City and the County shall be compensated for services
rendered, or credited for services rendered prior to the date of this Agreement or of any
Project Agreement, as follows:

A. Following execution of this Agreement, the Project Manager shall be
compensated for its services as fiscal agent to the Project in an amount equal to one
percent (1%) of the total annual operating budget of the Project in any given fiscal year,
which the Project Manager may deduct from revenues dedicated to the Project.

B. Following execution of this Agreement, the Project Manager shall
confer with the City, Las Campanas and the County to assign expenditures made
previously by the City, Las Campanas or the County to the Project, including the
dedication of real or personal property to the Project, by including the same in a single
proposed supplemental budget document and presenting same to the BDD Board as
proposed expenditures of the Project. The expenditures approved by the BDD Board in
the proposed supplemental budget document shall become Project Expenses and, the
City, Las Campanas or the County may be reimbursed for such approved expenditures or
may credit such prior expenditures against current or future obligations under the Project
Agreements. Notwithstanding the foregoing, no cash payment or credit shall be made if
it is determined by the City or the County's bond counsel, after review of the proposed

. supplemental budget document, that such payment may adversely affect the federal tax
exemption of interest on the obligations issued by the City or the County to finance the
Project.

C. Following execution of this Agreement, all expenses proposed to be
incurred by the Project Manager in connection with project management of the Project
shall be set forth in the Annual Operating Budget and the Design and Construction
Budget.

D. The Project Manager shall not incur nor be paid for any additional or
extraordinary OMR&R expenses in connection with performing the services described in
this Agreement except as specified in the Annual Operating Budget, amendments thereto,
or from the Emergency Reserve Fund.

ARTICLE 9. TRANSFER OF FUNDS TO MEET OBLIGATIONS UNDER THE
PROJECT AGREEMENTS.

An obligation of a party in the Project Agreements may be met at any time by
transferring funds to “the City of Santa Fe as Project Manager for the Buckman Direct
Diversion Project.” Any such transfer shall be credited immediately against the account
of the contributing party, and the City, as Project Manager, shall be a trustee for any such
funds received on account of the Project.

ARTICLE 10. MISCELLANEOUS.
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A. Default. For purposes of this Agreement, the Project Manager shall be
deemed to be in default only in the event of a breach of its obligations hereunder.

B. Right to cure. In the event of default, the Project Manager shall have
sixty (60) days from receipt of written notification from the BDD Board to cure the
default. If the Project Manager is unable to cure the default with the sixty day period, the
Project Manager will notify the BDD Board, the City and the County at the earlier of (1)
the time the Project Manager becomes aware of the inability to cure the default; or (2)
expiration of the sixty day period.

C. Remedies on Default. In addition to the remedies specified in this
Article, if an event of default remains uncured within the sixty day cure period, the BDD
Board may elect to treat this Agreement as being in full force and effect and the BDD
Board, the City and the County shall have the right to specific performance. If the BDD
Board determines that the Project Manager cannot continue in its role as manager of the
Project, the BDD Board may declare this Agreement terminated and appoint a successor
as Project Manager for the remainder of the term of this Agreement. In the event of
termination, the duties and obligations of the parties shall remain in full force and effect.

D. Termination. If this Agreement expires or a default remains uncured
as provided in Article 9(B) of this Agreement, the BDD Board has authority to enter into
anew Agreement as provide in §13 of the JPA with the Sangre de Cristo Water Division
of the City of Santa Fe, the County of Santa Fe Water Utility, or a Regional Entity. In the
event of termination, applicable provisions of this Agreement shall continue in effect
after termination to the extent necessary to enforce or complete the duties, obligations or
responsibilities of the parties arising prior to termination and, as applicable, to provide for
final billings and adjustments related to the period prior to termination. Each party shall
remain obligated for its share of payments due pursuant to any obligations to a third party
incwred as contemplated by this Agreement or the Project Agreements.

E. Dispute Resolution. If a dispute, other than a default which the
Project Manager is unable to cure during the sixty day cure period, arises which the BDD
Board and the Project Manager cannot satisfactorily resolve, then the BDD Board and the
~ Project Manager agree to those forms of dispute resolution authorized by NMSA 1978,
Section 12-8A-1, et seq. (2000), except binding arbitration, to resolve conflicts arising
under this Agreement, the expenses of which shall be shared equally by the BDD Board,
the Project Manager, and, as applicable, the City, the County and Las Campanas.
Disputes shall be first discussed by representatives of each party having the authority, if
necessary, to bind the party that they represent. Such representatives shall use their best
efforts to amicably and promptly resolve the dispute.

F. Notices in writing. Notices required by this Agreement shall be
addressed to the parties at the addresses noted on Attachment A hereto, as each party may
update them from time to time by written notice to the other parties. Such notice shall
either be hand delivered or mailed, first class mail, postage prepaid, to the representatives
of the other parties. If mailed, the notice or communication shall be simultaneously sent
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by facsimile or other electronic means. Any such notice or communication shall be
deemed to have been received by the close of the business day on which it was hand
delivered or transmitted electronically (unless hand delivered or transmitted after such
close of business in which case it shall be deemed received at the close of the next
business day).

G. Representative for Notices. Each party shall maintain a designated
representative to receive notices as set out in Attachment A. Any party may, by written
notice to the other parties, change the representative or the address to which such notices
and communications are to be sent.

H. Authority of Representatives. The parties’ representatives
designated above shall have authority to act for their respective principals in all technical
matters related to the performance of this Agreement and to attempt to resolve disputes or
potential disputes. However, they, in their capacity as representatives, shall not have
authority to amend or modify any provision of this Agreement.

I. Insurance. The Project Manager shall obtain and continuously
maintain insurance policies without interruption, during the term of this Agreement, for
the operations and activities on or at the Project, from a licensed insurance company or
companies deemed acceptable to the BDD Board, and the City, the County and Las
Campanas, which policies shall name the BDD Board, the City, the County and Las
Campanas as additional insured, in conformance with the specifications for insurance
coverage set forth in Attachment B and the Annual Operating Budget.

J. Term and modification of insurance. All insurance required under
this Agreement shall cover occurrences during the term and for a period of two years
after the term. If any insurance as required herein is commercially available only on a
“claims-made” basis, such insurance shall provide for a retroactive date not later than the
execution date and such insurance shall be maintained by the Project Manager for a
minimum of five years after the term. The BDD Board shall have the right during the
term to request the Project Manager to modify the insurance minimum limits specified in
Attachment B in order to maintain reasonable coverage amounts. The Project Manager
shall make all commercially reasonable efforts to comply with any such request. If any
insurance required to be maintained by the Project Manager hereunder ceases to be -
reasonably available and commercially feasible in the commercial insurance market, the
Project Manager shall provide written notice to the BDD Board, accompanied by a
‘certificate from an independent insurance advisor of recognized national standing,

“certifying that such insurance is not reasonably available and commercially feasible in the
commercial insurance market for water utilities of similar type, geographic location, and
capacity. Upon receipt of such notice, the Project Manager shall use commercially
reasonable efforts to obtain other insurance which would provide comparable protection
against the risk to be insured and the BDD Board shall not unreasonably withhold its
consent to modify or waive such requirement.
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K. Third Party Beneficiaries. This Agreement was not intended to and
does not create any rights in any persons not a party hereto, specifically including Las

Campanas except as otherwise set forth in the Project Agreements and, specifically, the
FOPA.

L. Modifications. This Agreement may not be modified, altered, ‘
changed, or amended orally but, rather, only by an instrument in writing executed by the
parties hereto.

M. Severability. If any term or condition of this Agreement shall be held
invalid or non-enforceable by any court of competent jurisdiction, the remainder of this
Agreement shall not be affected and shall be valid and enforceable to the fullest extent of
the law.

N. Subcontractors. The Project Manager shall not subcontract or
delegate any portion of the services to be performed in excess of $20,000 under this
Agreement without the advance written approval of the BDD Board. Any attempted
subcontracting or delegating without the BDD Board’s advance written approval shall be
null and void and without any legal effect.

O. Choice of Law. This Agreement shall be governed by and construed
in accordance with the substantive laws of the State of New Mexico, without regard to its
choice of law rules. The parties hereby submit to the exclusive jurisdiction of the courts
of the State of New Mexico, and venue is hereby stipulated in the First Judicial District
Court, State of New Mexico.

P. Sovereign immunity. No provision of this Agreement modifies or
waives any sovereign immunity or limitation of liability enjoyed by parties or their
“public employees” at common law or under the New Mexico Tort Claims Act, NMSA
1978, Sections 41-4-1, et seq. (1976), as amended.

_ Q. Survival of obligations. Cancellation, expiration, or earlier
termination of this Agreement shall not relieve the parties of obligations that by their
nature should survive such cancellation, expiration, or earlier termination.

R. Binding effect. This Agreement, as it may be amended from time to
time, shall be binding on and inure to the benefit of the parties hereto and their respective
successors-in-interest, legal representatives, and assigns permitted hereunder.

S. Other Documents. The parties agree to execute such further and other
agreements as reasonably may be required from time to time to carry out the provisions
of this Agreement.

T. Execution in Counterparts. This Agreement may be executed in
counterparts with separate signature pages in the format shown below.

BDD PMFSA
page 15 of 18





IN WITNESS WHEREOF, the BDD Board and the Sangre de Cristo Water
Division of the City of Santa Fe, New Mexico have caused this Agreement to be executed
and delivered by its duly authorized representatives as of the date specified below.

THE BUCKMAN D CTZ’ERSION BOARD

yrfr 4/ /4
Date: //’X’/7

Attes |
?/ C /076447ww 'Z 0,
Valerie Espinoza, County Clerk 4 /2/ ﬂ/b(j{

THE SANGRE DE CRISTO WATER DIVISION OF THE CITY OF SANTA FE

el

By —Tf:xzﬁ;éQ\.CIfsAi/

David Coss, Mayor

H-1-07
Date
|2-3-071
Date

! fmn\\‘
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ATTACHMENT A
Parties designated to receive notices under this Agreement:
For the Sangre de Cristo Water Division of the City of Santa Fe

Rick Carpenter

Sangre de Cristo Water Company
801 West San Mateo Street

Santa Fe, NM 87505

With copies to:

- City Manager

City of Santa Fe

P.O. Box 909

Santa Fe, NM 87504-0909

City Attorney

City of Santa Fe

P.O. Box 909

Santa Fe, NM 87504-0909

For the Buckman Direct Diversion Board:

Chair, Buckman Direct Diversion Board
c/o Stephanie Trujillo, Secretary

801 West San Mateo Street

Santa Fe, NM 87505

With copies to:-

Santa Fe County

attn: County Manager

P.O.Box 276

Santa Fe, New Mexico 87504-0276

County Attorney

Santa Fe County

P.O.Box 276

Santa Fe, New Mexico 87504-0276
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ATTACHMENT B

Specifications for Insurance Coverage

BDD PMFSA
page 18 of 18






4!





Buckman Direct Diversion Project
A joint project of the City of Santa Fe and Santa Fe County to build a reliable and sustainable water supply for the Santa Fe region.

DATE: September 4, 2012
TO: Buckman Direct Diversion Board
FROM: Brian K. Snyder,
=

City of Santa Fe Public Utilities Department and Water Division Director
RE: BDD Facility Manager

Item and Issue
Resignation of BDD Facility Manager (Robert Mulvey), interim plan for filling the position and

long term plan for filling the position.

Background
The City of Santa Fe received Robert Mulvey's resignation from the BDD Manager position on

July 31, 2012 and effective August 10, 2012. In accordance with the Project Management and
Fiscal Services Agreement (PMFSA), the City of Santa Fe initiated an interim and long term
plan for filling this position. Effective August 10, 2012, the BDD Regulatory Compliance
Officer, Erika Schwender, began a dual role of Interim BDD Facility Manager and BDD
Regulatory Compliance Officer. Erika has been a key part of the BDD management team for the
last two (2) years and has the knowledge, skill sets and experience to fulfill the essential
functions of the BDD Facility Manager position. Erika does not currently have her Water
Operator IV Certification as required to fill the position on a permanent basis and in the interim
the Chief Operator's level IV certification and the Charge Operator's level IV certification will be
used to meet this essential function. The BDD Facility always has at least one Level IV certified
operator on site at all times (see attached organization chart)

The BDD Facility Manager was advertised by the City of Santa Fe on August 20, 2012 and the
position closes on September 28, 2012 (see attached copy of the BDD Facility Manager position
advertisement). The position has been advertised locally and nationally. Once the position closes,
candidates will be screened by City of Santa Fe Human Resources Department to determine if
the candidates meet the position requirements. Those that meet the position requirements will be
scheduled to take the NM Department of Workforce Solutions Work Keys skills assessment. The
candidates that meet the HR screening and the Work Keys skills assessment will be considered
eligible for an interview. It is anticipated that BDD Facility Manager interviews will be
scheduled for mid to late October 2012.

¢/o Sangre de Cristo Water Division, City of Santa Fe « P.O. Box 909 « Santa Fe, NM 87504 « www.bddproject.org





Page 6 of 12

BDD Facility Manager

ROBERTMULVEY

Business Administrator

!

BRIANSHELTON i
BDD Financial Managerée | ﬁ]
L

KIMBERLY BLOCK

Administrative Assistant

SHANNONJONES

RANDY FOGLE
JourneymanElectridan

|

| JASONARCHULETA
Industrial Electrician

—

JASON VALENCIA
EquipmentRepairman

oy

JERRY SIBLEY

EquipmentRepainman

§

JEFFPETRIN
PlannerfScheduler

eoasssmpsacal

FRED MASHBURN

By Inshumentation Spedialist

Figure4: BDD Organizational Chart
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City of Santa Fe, New Mexico

P.0. Box 909, 200 Lincoln Ave
(505) 955-6597 Fax (505) 955-6810
www. santafenm.gov

Recruitment Announcement # 2012-031

POSITION TITLE: BDD Facilities Manager SALARY RANGE: $27.42-48.68

DEPARTMENT: Public Utilities FLSAJUNION STATUS: NOT COVERED/NONUNION
PERIOD TO APPLY:  8/20/12-9/28/[12 (NO LATER THAN 5:00 P.M.) POSITION STATUS:  CLASSIFIED/FULL-TIME
SUPERVISOR: Brian Snyder LOCATION: Buckman Direct Diversion Plant
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GENERAL DESCRIPTION

This position provides professional expertise and leadership to manage the state-of-the-art Buckman Direct Diversion (BDD) facilities, co-owned by
the City of Santa Fe and Santa Fe County; and is responsible for the production of drinking water that is compliant with applicable local, state and
federal regulations, meets the demands of the City of Santa Fe and Santa Fe County, and optimizes facility operations.

Must pass the applicable BDD certification in all key areas of competency within one year of hire for continued employment with the BDD.

SUPERVISION RECEIVED
Works under the administrative direction of the Water Division Director and operates within the governance of the BDD Board.

SUPERVISION EXERCISED
Manages the BDD staff who have direct responsibility for facility operations, maintenance, process automation and security, water quality and
reporting, fiscal administration, and staff safety and training in a 24/7/365 environment,

NATURE OF WORK

Essential Functions: The list of essential functions, as outlined herein, is intended to be representative of the tasks performed within this
classification. It is not necessarily descriptive of any one position in the class. The omission of an essential function does not preclude management
from assigning duties not listed herein if such functions are a logical assignment to the position.

»  Provides leadership to the BDD organization by keeping the vision and values of the organization at the forefront of decision-making and
action; and to shape priorities. Helps others understand the organization’s vision and values and their importance. Translates the BDD
vision and values into day-to-day activities and behaviors; and guides and motivates others to take action that supports the vision and
values of the organization.

o Plans, organizes, directs and manages all functions and activities for the BDD facilities including the stewardship required to realize the
planned lifetime of the facilities and compliance with all permits, the Project Management and Fiscal Services Agreement between the
BDD Board and the City of Santa Fe, the Facilities Operations and Procedures Agreement between the City of Santa Fe, Santa Fe County,
and Las Campanas, and the Joint Powers Agreement between the City of Santa Fe and Santa Fe County.

* Reviews, analyzes and oversees the operation of the BDD facilities and asset management.

Assures compliance with contracts; environmental laws; Office of the State Engineer and Interstate Stream Commission requirements; and

all applicable local, state and federal laws and regulations, including the Safe Drinking Water Act (SDWA).

Works with the BDD Financial Manager and Business Administrator to properly aflocate O & M costs to each of the regional BDD partners.

Oversees the preparation and approval of the annual O&M budget pursuant to BDD project intergovernmental agreements.

Provides policy guidance and program evaluation to the BDD Board and management staff.

Coordinates with the local, state and federal agencies and authorities on regulatory matters related to operation of the facility. Develops

and maintains cooperative working relationships with other governmental and regulatory agencies and various public and private groups.

o Assesses and coordinates training of BDD personnel.

» Evaluates the need for, and recommends additional equipment, resources and staffing for efficient and effective facility operation.

MINIMUM QUALIFICATIONS

Education and Experience

1. Graduation from an accredited college or university with a Bachelor's Degree in water/wastewater technology, engineering,
chemistry, management or related field. Master’s of Science in civil, environmental or water resources engineering or related field of engineering is
desirable. Professional Engineer preferred; and





oty OF SANT,y Fe

City of Santa Fe, New Mexico

P.0O. Box 909, 200 Lincoln Ave
(505) 955-6597 Fax (505) 955-6810
www.santafenm.gov

2. Eight years of experience in water operations, four of which must include management of the operation and maintenance of a
water facility and direct supervision of staff of a water or wastewater treatment facility. Advanced unit process management of a highly automated
surface water treatment facility is preferred. A Master of Science in civil, environmental or water resources engineering or refated field of engineering
may substitute for two years of experience.

Additional Requirements
Must possess a Level IV New Mexico State Water Systems Certification or be able to obtain the certification within six months of hire.

Must possess a valid driver's license upon hire and obtain a City of Santa Fe driving permit within 30 days of hire. (NM driver's license without
restrictions for an ignition interlock device is required to obtain City of Santa Fe driving permit.}

Must pass the applicable BDD certification in all key areas of competency within one year of hire for continued employment with the BDD.
Must have a telephone or an equivalent means of communication.
May be required to respond to call out in the event of emergency.

Knowledge, Skills, and Abilities

Extensive knowledge of advanced water treatment unit process theory and operation; practices and principles of management and supervision;
advanced surface water plant operations and maintenance; applicable laws and regulations governing management of human resources; safe
drinking water, including applicable federal, state and local regulations related thereto; occupational hazards and safety practices in the utility
operations/maintenance field; and of budgets and financial operations. Knowledge of computer hardware and software used in the control, operation
and maintenance of a water treatment facility.

Skill in leadership and management, including human resources management; developing and communicating business recommendations; written
and verbal communication; and the analysis of water-related issues and in developing and implementing appropriate actions or programs around
these issues.

Ability to work independently; plan, assign, direct, coordinate and review the work of others; to lead, motivate and develop subordinate staff; to

develop and maintain effective relationships with elected officials, other managers, staff and the public; and gather and analyze data, draw
conclusions, and make and implement recommendations; and effectively use standard and specialized computer software applications.

PHYSICAL DEMANDS/WORK ENVIRONMENT

Work is performed inside and outside, sometimes in inclement weather or slippery surfaces and in confined spaces. Often requires exposure to loud
noises, vibrations, chemicals, toxic gases and fumes, germs, bacteria and allergens. May be required to use an oxygen monitor in designated areas.
May be subject to cuts, bruises, punctures, burns, broken bones, insect and/or snake bites. Work is strenuous and may require extended periods of
walking, standing, liting up to 25 pounds, carrying, bending, stooping, kneeling, crouching, reaching above the head and shoulders, speaking,
hearing and good visual acuity. May be required to enter and work in confined spaces and climb ladders. Work may require irregular work hours, fate
meetings, travel; and may be called out to address emergency situations.

ADA/EEO Compliance

The City of Santa Fe is an Equal Opportunity Employer. In compliance with the American's with Disabilities Act, the City will provide reasonable
accommodations to qualified individuals with disabilities and encourages both prospective employees and incumbents to discuss potential
accommodations with the employer.

TO APPLY: Resumes will not be accepted in lieu of the city application form. Submit City of Santa Fe Application
by one of the following methods: Fill out application at Human Resources Department, City Hall, 200 Lincoln Avenue,
Santa Fe, NM; mail application to P.O. Box 909, Santa Fe, New Mexico 87504-0909; or fax application to (505) 955-6810.
Applications may be downloaded from our website: www.santafenm.gov; or apply online at www.santafenm.gov.
Applications become public record upon receipt and may be made available for public inspection upon request. When
required of the position, attach a copy of certification(s) or license(s). Copies of high school diploma/GED &
college degree must be provided at time of interview. Pre-placement physical exams are required for some positions.
Incomplete applications may delay or exclude consideration of your application.
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Kathy Holian
Commissioner, District 4

Daniel “Danny” Mayfield
Commissioner, District 1

Liz Stefanics
Commissioner, District 5

Katherine Miller
County Manager

Virginia Vigil
Commissioner, District 2

Robert A. Anaya
Commissioner, District 3

MEMORANDUM

Date: August 27,2012

TO: Buckman Direct Diversion Board

From: Patricio Guerrerortiz, PE, County Water Utilities Director
ITEM AND ISSUE:

PRESENTATION OF THE COUNTY’S INTENT TO USE EXISTING ENGINEERING
SERVICES AGREEMENT TO PREPARE AND IMPLEMENT A PLAN THAT WOULD
ENABLE THE BUCKMAN DIRECT DIVERSION (BDD) SYSTEM TO DIVERT AND
DELIVER RAW (NON-POTABLE WATER) FROM THE RIO GRANDE, AND SERVE
COUNTY WATER UTILITY CUSTOMERS, EVEN DURING PERIODS WHEN DRINKING
BDD WATER PRODUCTION OPERATIONS ARE SUSPENDED

BACKGROUND AND SUMMARY:

The Santa Fe County Utilities (SFCU) provides water supply services to approximately 3,200 residential equivalent
customers, at delivery points outside the presumptive City Limits described by the 2008 Annexation Agreement. These
water services are not limited to delivering water meeting the requirements of the Safe Drinking Water Act, and SFCU
delivers non-potable water to some customers that use the product for purposes other than human consumption, such
as crop irrigation. The County is fully capable of providing such wide range of water supply services, thanks in part to
the original BDD infrastructure capabilities, but also thanks to the additional improvements made to the system for this
purposes.

As an independent water utility, Santa Fe County takes its water supply obligations very seriously, and it will never
underestimate any efforts to make sure its customers receive the highest level of service. The County's mission is to
deliver these services with minimum interruption. Along these lines, any unanticipated or prolonged suspension of
service beyond the County's control will be addressed to minimize the impact it may have upon its customers,
regardless of customer size or income. In some cases this may mean having to address infrastructural or operational
deficiencies that may exist in the BDD system.

As a partner to the BDD enterprise, the County will only pursue improvements to the infrastructure and operations of the
BDD facilities that will result in better service to County customers, without compromising the integrity of the system, or

the quality of the services provided by the BDD to City customers. One such change was successfully implemented last
year, with the addition of new pumps and pipeline that convey raw water from Booster Station 2A to Lake 14 at The Club

102 Grant Avenue - P.O. Box 276 - Santa Fe, New Mexico 87504-0276 - 505-986-6200 - FAX:
505-995-2740 www.santafecounty.org





at Las Campanas (TCLC). In addition, any costs resulting from pursuing improvements to BDD for the benefit of County
customers will be paid for in full by the County.

At the beginning of July of this year, the BDD system's operations were suspended in response to undesirable
conditions in the Rio Grande at the BDD's point of diversion. The subsequent downtime lasted for more than a month,
and the County's ability to serve its customers was severely impacted. The BDD system'’s level of production, as of the
date of this memorandum, continues to be below average.

In response to these events, and in full compliance with City-County agreements in effect today (i.e. Water Resources
agreement, 2005, Annexation Agreement, 2008), the County requested the City to allow the use of one the altemative
source of water supply, such as the Buckman Well Field, to fill the service gap being caused by the extraordinary
conditions and prolonged BDD downtime. The request was only partially granted, in a way that would not address the
most critical issues, and the potential for irreparable harm caused to at least one of the County’s customers is very high.
Incidentally, in the opinion of County management, the solution the County had requested would cause no reduction in
the level of service to any City or County water customer.

SFCU fully understands and agrees with the concept of maximizing the reuse of water for non-potable purposes, in a

sustainable way that is also promoting the well being of the entire community. To that end, the County has suggested
several viable options on which the City and the County can work together. The County has put forward proposals for
the City to consider, as part of the implementation of the 2008 Annexation Agreement.

Santa Fe County intends to use the existing engineering services agreement BDD has with CDM-Smith, to have these
engineers assess the options, develop and implementation a plan that, when executed, will allow the County to divert
Rio Grande water to the Booster Pump Station 2A (BS2A), and be pumped form it to Las Campanas Lake 14, even
during periods when no water is diverted to the BDD Treatment Plant. The work will be closely coordinated with the
City's and Las Campanas' staffs, who share the ownership the BDD diversionary facilities through BS2A. The County's
goal is to have all necessary improvements in place and ready to operate on or before May 1, 2013. Santa Fe County
will be fully responsible for the costs associated with the planning, design and execution of the improvements, plus any
differential OM&R costs that the new facilities may represent.

REQUESTED ACTION

This is an information item, and no action is required by the Buckman Direct Diversion Board.
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