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Mewmorandiuu #  Buckman Direct Diversion

Date: October 3, 2019

To: Buckman Direct Diversion Board

From: Mackie Romero, BDD Financial Managew)/l"/
Subject: 4 Quarter Financial Statements

Information Item;
This report is to update the BDD Board and its partners on the 4" Quarter financial position as of June 30,
2019.

Budget Overview — A financial plan that quantifies our current and future operations.

Beginning Budget — FY18/19 Adopted Budget includes any budget adjustments.
Expended — Expenditures for services and/or goods received as of 6/30/2019.
Available Balance — Represents vacancy savings and uncommitted budget balance as of
6/30/2019,
¢ Percentage — Represents percentage of expended budget balance.

Fixed & Variable Costs — All expenses including project wide, billed to our partners for services and/or
goods received as of June 30, 2019.

Other Funds - Major Repair & Replacement and Emergency Reserve Fund monthly contributions, cash
balances and budget overview for budgeted funds authorized by the BDDB for expenditure.

This presentation of financial information for fiscal year ended June 30, 2019, certifies the Buckman
Direct Diversion’s accounting transactions are reconciled in preparation for the annual audit.

BDD will continue to provide quarterly updates with financial information, to provide the highest level of
transparency to the partners and the BDD Board.

If you require any additional information to be included in this report, please contact me.

AL L o 6
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Buckman Direct Diversion * 341 Caja del RioRd. * Santa Fe, NM 87506
1



"‘ Buckman Direcl Diversion

4" Quarter Financial Statement — Operations

(07/01/2018-6/30/2019)
Budget Overview
BEGINNING; |[EXPENDED |EXPENDED [EXPENDED | EXPENDED BALANCE | EXP
1st 2nd 3nd 4th 8DGT
CATEGORY BUDGET | Quarter Quarter Quarter Quarter TOTAL {AVAILABLE| %
Employee Salaries & | 2,372,849 495,662 477,082 578,457 443,724 | 1,994,925 | 377924 | 84%
Benefits 1,198,824 253,053 232,979 276,047 225,865 987,945 210,879 | 82%
Electricity 1,200,000 353,660 | 234,315 180,554 | 258,047 | 1,026,576 | 173,424 | 86%
Chemicals 336,000 {] . 116,709 64,160 41,177 90,645 | 312,691 23,309 | 93%
Solids 120,000 16,730 | 30,151 732 13,596 | 61,209 58791 | 51%
Materials & Supplies 851,239 60,015 101,817 130,440 411,783 704,055 147,184 | 83%
Qther Operating Costs| 950,952 286,035 193,843 150,312 257,307 887.498 63,454 | 93%
Litigation Costs 1,690,000 148,928 200,952 326,241 758,667 1 1,434,788 255212 | 85%
Fiscal Agent Fees 318,760 - - - 312,463 312,463 6,297 | 98%
TOTAL 9,038,624 || 1,730,793 | 1,535,299 1,683,961 | 2,772,097 | 7,722,150 | 1,316,474 | 85%
|DOE Federal Grant 96,000 || 1,895 1,780 57,574 33775 | 95024 | 976 | 99%
Total Expenses thru 6/30/2019 7,817,174
Fixed & Variable Cost — Operations
July - December Total Fixed Variable Project Wide
Partner Revenue
City of Santa Fe 5,178,590 1,540,951 794,746 2,842,892
Santa Fe County 2,191,313 546,275 390,267 1,254,771
LC - Club 145,073 43,624 16,543 84,906
LC - Coop 56,293 56,293 - -
Total 7,571,268 2,187,143 1,201,556 4,182,569
Other Revenue
PNM Solar Rebate 150,882
DOE Federal Grant 95,024
Fotal 245,906
Grand Total 7.817,174
e i1 ]
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# Buckman Direct Diversion

4" Quarter Financial Statement — Other Funds
(07/01/2018-6/30/2019)

Pre-Bills — Major Repair & Replacement Fund (Yearly Contribution)

Las Campanas Las Campanas
Total Clity of SF SF County Club Coop
Major Repair Fund 626,706 445,545 156,494 10,769 13,898
626,706 445,545 156,494 10,769 13,898

_'l_?‘_il_lgpcial Position - Cash ,

*Emergency Reserve Major Repair
Balance at 06/30/2018 2,063,495 1,570,854
18/19 Yearly Contributions - Billed - 626,706
Interest Earned (Pending) - -
Total 2,063,495 2,197,560
Less Expenses at 06/30/2019 (402,065)
Projected Cash Balance at 6/30/2019 1,795,495

* Emergency Reserve Fund has reached the funding target, per the established policy.

Budget Overview — Major Repair and Replacement Fund

FY18/19 EXPENDED EXPENDED EXPENDED EXPENDED | TOTAL CARRYOVEI
Ist 2nd and 4th

CATEGORY BUDGET Quarter Quarter Quarter Quarter EXPENSES | BALANCE
Engineering Services 43,923 3,923 - - - 3,923 40,000
System Equipment 384,102 - 40,600 27,751 147,258 215,608 168,494
Rep & Maint System Equip 480,690 88,865 14,315 8,480 1,351 113,012 367,678

Vehicles < 1.5 Ton 09,522 - - - 69,522 69,522 -
TOTAL 978,237 92,788 54,915 36,231 218,131 402,065 576,172

Budget Overview — Capital Carve-out Budget

FY18/19 EXPENDED EXPENDED EXPENDED EXPENDED
151 2nd 3rd 4th
CATEGORY BUDGET Quarter Quurter Quarter Quarter TOTAL

Legal Services 50,000 692 8,051 3,668 5,632 18,043
Professional Services 284,811 - - - - -
Consulting Services 10,000 1,249 4,569 - - 5,818

TOTAL 344,811 1,940 12,620 3,668 5,632 23,861

R, ;5%3
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For immediate release
September 16, 2019

Contacts:
Rachel Conn, Amigos Bravos, 575-770-8327, rconn{@amigosbravos.org
Andrew Hawley, Western Environmental Law Center, 206-487-7250, hawley@westernlaw.org

Groups Sue EPA Over Los Alamos Pollution

Los Alamos, NM — Late yesterday, clean water advocates filed a lawsuit against the Environmental Protection Agency
(EPA) to force it to address extremely high urban storm water pollution in Los Alamos County, downstream from Los
Alamos National Laboratory (LANL).

Urban storm water pollution from PCBs, copper, zine, nickel, and gross alpha radiation in Los Alamos County is
threatening public health — some pollutants are more than 10,000 times public safety limits. This pollution should have
triggered federal action to reduce or eliminate these discharges in the form of a National Pollutant Discharge Elimination
System (NPDES) permit, but the EPA has failed to act. In 2014 Amigos Bravos petitioned the agency to address this
threat, but it did not respond. In June of this year Amigos Bravos and Western Environmental L.aw Center sent a Jetter
notifying the EPA of the organizations’ intent to sue due to the agency’s inaction on the 2014 petition. EPA did not
respond substantively to this letter.

As required by the Clean Water Act, New Mexico set standards to ensure the state’s rivers, streams and lakes are clean
enough to allow the public to use these waters for drinking, swimming, boating, and other activities, and to support
healthy populations of fish and wildlife. To ensure these standards are met, the Clean Water Act requires the EPA to
regulate stormwater runoff when that runoff is making the water unsafe.

The New Mexico Environment Department’s {NMED) data show dramatic exceedances of the state’s PCB human health
water quality limits. PCB levels in Los Alamos Canyon are more than 11,000 times greater than the New Mexico Human
Health water quality criteria and 51 times greater than the New Mexico Wildlife Habitat water quality criteria. Sandia
Canyon shows PCB contamination more than 14,000 times greater than the New Mexico Human Health water quality
criteria and 66 times greater than the New Mexico Wildlife Habitat water quality criteria. PCBs levels in Pueblo Canyon
are more than 3,500 times greater than the New Mexico Human Health water quality criteria and 16 times greater than the
New Mexico Wildlife Habitat water quality criteria. These three drainages are all heavily influenced by urban stormwater
runoff,

The state’s 303d/305b report documents many more exceedances of standards — for a variety of pollutants and locations.
Mortandad Canyon is high in PCBs, mercury, silver, ¢yanide, copper, and gross alpha radiation poliution. Pajarito Canyon
is impaired for gross alpha radiation, aluminum, PCBs, and copper. LANL’s own documents confirm these findings and
identify urban runoff as the culprit for many of these pollutants.

In 2015 EPA published a preliminary designation finding that Amigos Bravos’ 2014 petition should be granted, but has
since failed to take any action. In June 2019 Amigos Bravos and Western Environmental Law Center sent EPA a letter to
notify the agency of the groups’ intent to sue them for this failure to take action. EPA has not responded to the June letter,
forcing the groups to take further action by filing the lawsuit today.

We are disappointed that for years EPA has failed to take action to protect New Mexicans’ public health and environment
and require that these toxic discharges be controlled and monitored,” said Rachel Conn, projects director with Amigos
Bravos. “Meanwhile toxic pollution continues to flow down into the Rio Grande above the drinking water diversions for
both Albuquerque and Santa Fe.”

“Under the Clean Water Act, the rubber hits the road when the standards and goals for waterways are turned into permit
requirements,” said Andrew Hawley, attorney with the Western Environmental Law Center. “EPA must act now to protect
the people and environment in Los Alamos County. We hope the EPA decides to do the right thing.”
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LOS ALAMOS COUNTY PRELIMINARY DESIGNATION DOCUMENT

Designation Analysis in Response to Petition by Amigos Bravos for a Determination that Storm
Water Discharges in Los Alamos County Contribute to Water Quality Standards Violations and
Require a Clean Water Act Permit

I. SUMMARY OF PETITION AND REGION 6 DETERMINATION

On June 30, 2014, Amigos Bravos, a river conservation organization in New Mexico, petitioned
the Regional Administrator of EPA Region 6 (EPA) for a “determination, pursuant to 40 CFR.
122.26(a)(9)(iXD) that non-de minimis, currently non NPDES permitted storm water discharges
in Los Alamos County are contributing to violations of water quality standards in certain
impaired waters throughout the area, and therefore require a National Pollutant Discharge
Elimination System (NPDES) permit pursuant to section 402(p) of the Clean Water act and/or
designation as a municipal separate storm sewer system " A Petition by Amigos Bravos for a
Determination that Storm Water Discharges in Los Alamos County Contribute ta Water Quality
Standards Violations and Reguire a Clean Water Act Permit (“the Petition™).

The Petition alleges that urban storm water pollution from Los Alamos County sites, particularly
urban storm water runoff from developed areas at Los Alamos National Laboratory (LANL), the
Los Alamos Townsite, and the community of White Rock Canyon is contributing to violations of
New Mexico state water quality standards (WQS8), including state WQS for PCBs, copper, zinc
and nickel, and that as a result, these sites should be covered by an NPDES permit. 40 CFR
122.26(a}(9)(i)}(D) provides that the EPA Regional Administrator may designate storm water
discharges as requiring NPDES permit coverage if he determines that the discharge, or category
of discharges within a geographic area, contributes to a violation of a WQS or is a significant
contributor of pollutants to waters of the U.S. In response to the Petition, L.os Alamos County
and LANL submitted additional information and data related to storm water discharges in Los
Alamos County on November 4, 2014 and November 24, 2014, respectively. A summary
breakdown of Petition allegations for which 1LANL and/or Los Alamos County provided
additional information, along with EPA’s preliminary response, is attached as Appendix 3 to this
document.

After careful review of the Petition and the additional information provided by LANL and Los
Alamos County, as well as review of the State of New Mexico’s assessment of water quality in
the area, EPA Region 6 has determined that discharges of storm water from municipal separate
storm sewer systems (MS45) on LANL property and urban portions of Los Alamos County has
the potential to cause or contribute to violations of one or more New Mexico water quality
standards. Runoff from urban areas in Los Alamos County and from developed areas of LANL
contain pollutants for which the state of New Mexico has listed receiving waters as impaired in
the State’s CWA §303(d) list of impaired waters nat fully supporting their designated beneficial
uses. Under an NPDES permit, dischargers would be required to reduce pollutants in such
discharges to the Maximum Extent Practicable and to address water quality impacts, thereby
addressing EPA’s concern that theses discharges are at least contributing to the associated water
quality impairments, if not causing the impairments, and that they may also be causing or
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contributing to exceedances of instream water quality standards for other pollutants for which the
receiving waters are not yet listed as impaired. As a result, EPA has made a preliminary
determination to designate the MS4s on LANL property and urban portions of Los Alamos
County as storm water discharges requiring NPDES permit coverage pursuant to 40 CFR §
122.26(a}9)(iXA), 40 CFR 122.26(a)(9}E)(D), and 122.32(2)(2).

This designation of regulated small MS4s requiring NPDES permit coverage applies to
municipal separate stortn sewer systems owned or operated by:

1. LANL including the Department of Energy (DOE) and Los Alamos National Security,
LLC (LANS) located within Los Alamos County

2. Los Alamos County located within the Los Alamos and White Rock Urban Clusters, as
defined by the latest decennial Census

3. New Mexico Department of Transportation (NMDOT) located within the Los Alamos
and White Rock Urban Clusters, as defined by the latest decennial Census

4. NMDOT located within and interconnected with regulated LANL (DOE and LANS)
storm sewer systems,

II. BACKGROUND

As part of the Water Quality Act of 1987 (WQA), P.L. 100-4 (Feb. 4, 1987), Congress required
EPA to establish permitting requirements for certain storm water discharges, including
discharges from large and medium MS4s. (WQA § 405, codified as CWA. § 402(p), 33 U.5.C. §
1342(p)). Congress also gave EPA authority to designate additional storm water discharges for
permitting on. a case-by-case basis. EPA Region 6, reacting to a petition under 40 CFR
§122.26(f)(2) and (4), has made a preliminary determination to designate certain MS4s in Los
Alamos County pursuant to 40 CFR § 122.26()(9)(i)(A), 40 CFR 122.26(a)}9)(i}D), and
122.32(a)(2).

A. Current Status of MS4s on Los Alamos County under the NPDES Stormwater
Regulations

There are currentty no regulated MS4s! in Los Alamos County, EPA’s Phase I storm water

t “Small MS4” is defined as all separate storm sewers that are:

(i) Owned or operated by the United States, a State, city, town, borough, county, parish, district,
association, or other public body (created by or pursuant to State law) having jurisdiction over disposal of
sewage, industrial wastes, stormwater, -or other wastes, including special districts under State law such as
a sewer district, flood control district or drainage district, or similar entity, or an Indian tribe or an
authorized Indian tribal organization, or a designated and approved management agency under section
208 of the CWA that discharges to waters of the United States.

(ii) Not defined as “large” or “medium” municipal separate storm sewer systems pursuant to paragraphs
(bX(4) and (b)(7) of this section, or designated under paragraph (a)(1)(v) of this section.

(iii) This term includes systems similar to separate storm sewer systems in municipalitics, such as systems
at military bases, large hospital or prison complexes, and highways and other thoroughfares, The term
does not include separate storm sewers in very discrete areas, such as individual buildings.

&



reguiations (55 FR 47990, November 16, 1990) required NPDES permits for large and medium
MS4s, as defined at 40 § CFR 122.26(b)(4) and (7). The regulations included a list of
incorporated places (cities) and counties which qualified as large or medium MS4s and required
an NPDES permit. (40 CFR § 122, Appendices F through I). No areas of Los Alamos County are
qualified as medium or large MS4s under the Phase I regulations. Phase I also regulated
discharges of storm water associated with industrial activity and Los Alamos National Laboratory
individual storm water permit NM0030759 covers certain storm water discharges falling under
the definition of “industrial activity” (40 CFR§ 122.26(b)(14)). However, the majority of LANL
is not considered “industrial activity,”

EPA’s Phase 11 storm water regulations (64 FR 68722, December 8, 1999) added a tequirement
for permitting of small MS4s that are either located in an “urbanized area™ under the latest
Decennial Census or otherwise designated by the NPDES permitting authority. 40 CFR §
122.32(a). Los Alamos County does not include any urbanized areas and thus was not
automatically designated by rule as a small municipal separate storm sewer system requiring an
NPDES storm water permit.

Los Alamos County has two designated “urban clusters,” based on the results of the 2010
census.? According to the 2010 Census, the county has a population of 17,950, A Census-
designated urban cluster is similar to an urbanized area, but contains less than 50,000 population
and is not automatically designated as needing an NPDES permit. The main population center
for Los Alamos County is called the Los Alamos Townsite. The Townsite is a Census
Designhated Place (CDP) and according to the 2010 Census the population of the CDP was
12,019.3 According to the 2010 Census, the density of the Los Alamos Townsite CDP is 1,078.7
persons per square mile, The other densely inhabited place in the County is the community of
White Rock, which is also a CDP. According to the 2010 Census the population of White Rock
Canyon is 5,725 and the density is 811.8 persons per square mile. White Rock has been
designated as an ‘urban cluster,” based on the results of the 2010 census.*

B. Standard for Designation

Statutory authority for case-by-case designations of discharges composed of storm water is
provided by Clean Water Act §402(p)(2)(E) and §402(p)(6). Small MS4s may be designated for

40 CFR 122.26(b)(16).

1 http:/fwww.census gov/geo/reference/ua/urban-ruml-2010.html, For Census 2000, the definition of an
“urban cluster” is identical to that of an “urbanized area™ except that the population of & cluster is at least

2,500 people, but fewer than 50,000 people.”
-him]

! hitp/iquickfacts census.gov/afd/states/35/3542320. itml
4 http://quickfacts.census. gov/qfd/states/35/3584740 html
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NPDES permits pursuant to the following provisions of the storm water regulations:

s 40 CFR § 122.26(a)(9)(1)(C) -The EPA Regional Administrator determines that storm
water controls are needed for the discharge based on wasteload allocations that are patt of
"total maximum daily loads" (TMDLs) that address the pollutant(s) of concem.

s 40 CFR § 122.26(a)(9)(iXD) ~ The EPA Regional Administrator, determines that the
discharge, or category of discharges within a geographic area, contributes to a violation
of a water quality standard or is a significant contributor of pollutants to waters of the
United States.

s Pursuant to 40 CFR §§ 122.26(a)(9)(i}(A), 122.32(a){2) and 123.35(b)(1)(i), small MS4s
may be designated based upon a determination that a stormwater discharge from the
small MS84 “results in or has the potential {o result in exceedances of water quality
standards, including impairment of designated uses, or other significant water quality
impacts, including habitat and biological impacts.”

e Pursuant to 40 CFR §122.26(f)(2) and (4), any person may petition the Director (in this
case the Regional Administrator) to require a NPDES permit for any discharge composed
entirely of storm water not statuforily exempt or to designate a MS4 to be regulated.

Note that unlike the Phase 1 and IT automatic designations by rule, neither population nor
population density is 2 mandatory criteria under any of the designation provisions.

In this case, EPA Region 6, reacting to a petition under 40 CFR §122.26(f)(2) and (4), has
made a preliminary determination to designaie certain MS4s in Los Alamos County pursuant to
40 CFR § 122.26(a)(9)(i)(A), 40 CFR 122.26(a)(9)(i}D), and 122.32(a)(2).

C. General Characteristies of Stormwater Discharges from MS4s

Discharges from MS4s are comprised primarily of urban storm water. Such discharges typically
contain elevated concentrations of pollutants that collect on impervious surfaces, such as city
streets, driveways, parking lots, and sidewalks. The first national assessment of urban runoff
quality was undertaken for the Nationwide Urban Runoff Program (NURF) study in the late
1970s and early 1980s. Overall, data from the NURP study indicated that discharges from
separate storm sewer systems draining runoff from residential, commercial, and light industrial
areas carried more than 10 times the annual loadings of total suspended solids (TSS) than
discharges from municipal sewage treatment plants that provide secondary treatment. The
NURP study also indicated that runoff from residential and commercial areas carried somewhat
higher annual loadings of chemical oxygen demand (COD), total lead, and total copper than
effluent from secondary treatment plants, as well as high levels of bacteria during warm weather
conditions, 65 Fed. Reg, at 68725. More recently, discharge monitoring data from medium and
large MS4s has been compiled in the National Stormwater Quality Database (NSQD) (Pitt, et al.
2008). Although the NQSD data indicate significant variations in pollutant loadings among
different land uses, the data affirm the significance of discharges from MS4s as contributors of
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pollutants to waters of the United States. For example, the median TSS concentration for all
samples was 62.0 mg/L, more than double the 30-day average limit of 30 mg/L for discharges
from municipal sewage treatment plants that provide secondary treatment. The median fecal
coliform concentration was 4300 mpn/1 00 m1., which exceeds the former National
Recommended Water Quality Criteria (NRWQC) for bathing waters by an order of magnitude.

HI. THE PETITION
A. Los Alamos County

The Petition alleges that urban storm water pollution from Los Alamos County sites, particularly
urban storm water runoff from developed areas at LANL, the Los Alamos Townsite, and the
community of White Rock Canyon is contributing to violations of New Mexico state WQS,
including state WQS for PCBs, copper, zinc and nickel, and that as a result, these sites should be
covered by an NPDES permit. In support, the Petition cites the following factual information,
which EPA has verified and accepts as undisputed,

Los Alamos County is located in north-central New Mexico, approximately 60 miles northeast of
Albuquerque and 25 miles northwest of Santa Fe. The main population center is called the Los
Alamos Townsite, The other densely inhabited place in the County is the community of White
Rock. Los Alamos County is the governing body for both Los Alamos Townsite and White
Rock, Los Alamos County is also home to the 36 square mile Los Alamos National Laboratory
(LANL or the Laboratory).>5

The Los Alamos Townsite and the urbanized areas of LANL sit on the Pajarito Plateau.

The Pajarito Plateau consists of a series of finger-like mesas separated by deep east-to-west-
oriented canyons cut by streams. Most Laboratory and community developments are confined to
the mesa tops. Urban landscapes at the Townsite and at include parking lots, roads, and
structures

White Rock is located in eastern Los Alamos County, above and within approximately 0.75
miles of the Rio Grande River. Pajarito Canyon goes through White Rock on its way towards the
Rio Grande. Canada del Buey goes along the northern part of White Rock.

LANL property contains all or parts of seven primary watersheds that drain directly into the Rio
Grande. Listed from notrth to south, these watersheds are: Los Alamos, Sandia, Mortandad,
Pajarito, Water, Ancho, and Chaquehui Canyons. The Los Alamos Townsite and the urbanized
areas of LANL drain into five canyons: Los Alamos, Pueblo, Sandia, Bayo and Mortandad

3 A Petition by Amigos Bravos for a Determination that Storm Water Discharges in Los Alamos County
Contribute to Water Quality Standards Violations and Require a Clean Water Act Permit

¢ Los Alamos National Laboratory, Los Alamos National Laboratory Environmental Report 2012, 1-1 and
1-2 (2012) (LA-UR-13-27065) (2012 Environmental Report).
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Canyons. White Rock drains into Rio Grande.
B. Water Quality Impaiments

The Petition also provides a discussion of urban-related surface water pollution as it relates to the

various Canyons draining to the Rio Grande. After checking this information against the Water

Quality impairment information contained in the 2012-2014 State of New Mexico Clean Water

Act 303(d)/305(b) 2014 Integrated Report [hereinafier “2012-2014 303d/305b Report”], with

updates from the 2014-2016 State of New Mexico Clean Water Act §303(d)/305(b) Integrated

Report [hereinafter “2014-2016 303d/305b Repart™] and considering the additional information
provided by LANL and Los Alamos County, EP finds the following.

Based on the 2012-2014 303d/305b Report, Los Alamos Canyon within LANL property is
impaired for gross alpha, adjusted (a measurement of overall radioactivity and hereinafter
referred to simply as “gross alpha”), PCBs, aluminum, copper.” However, based on the 2014-
2016 303d/305b Report, copper has been removed from the probable causes of impairment list.®
In addition, as stated in the Petition, New Mexico Environment Departnent (NMED) data show
levels of PCBs in Los Alamos Canyon downgradient from most of the urbanized areas at LANL
to be over 11,000 times greater than the New Mexico Human Health water quality criteria and 51
times greater than the New Mexico Wildlife Habitat water quality criteria.’Based on the 2012-
2014 303d/305b Report, Sandia Canyon is impaired for PCBs, aluminum, copper, gross alpha,
and mercury. However, based on the 2014-2016 303d/305b Report, Thallium has been added as
a new impairment to the probable causes of impairment list. In addition, NMED data show levels
of PCBs in Sandia Canyon below much of the urbanized areas at LANL to be over 14,000 times
greater than the New Mexico Human Health water quality criteria and 66 times greater than the
New Mexico Wildlife Habitat water quality criteria

Based on the 2012-2014 303d/305b Report, Mortandad Canyon is impaired for aluminum,
copper, gross alpha. However, based on the 2014-2016 303d/305b Report, PCBs have been
added as.a new impairment to the probable causes of impairment list.

Based on the 2012-2014 303d/305b Report, Pajarito Canyon is impaired for gross alpha,
aluminum, PCBs, and copper. However, based on the 2014-2016 303d/305b Report, copper has
been removed and arsenic, and selenium have been added as the new impairments to the

7 .State of New Mexico Water Quality Control Commission, 2012-2014 State of New Mexico Clean Water
Act 303b/305h 2014 Integrated Report, Appendix A (303d/305b Report).

8 State of New Mexico Water Quality Control Commission, 2014-2016 State of New Mexico Clean Water
Act 303b/305b 2014 Integrated Report, Appendix A (303d/305b Report).

® NMED, Pajarito Plateau Assessment for the 2010-2012 Integrated Report data set with PCBs and map
of sampling stations http:/Awww.nmenv.state.nm.us/swqb/303d-305b/2010-2012/Pajarito/index.html
{Pajarito Platcau Study).
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probable causes of impairment list. Note that the portion of Pajarito Canyon from the Rio Grande
to the LANL boundary (which goes through White Rock) is not listed as impaired by NMED.

Based on the 2012-2014 303d/305b Report, Canada del Buey is impaired for PCBs, aluminum,
and gross alpha for at least the portion within LANL. However, based on the 2014-2016
303d/305b Report, aluminum has been removed from the probable causes of impairment list.
Note that the section from the LANL boundary to San Ildefonso Pucblo has not been assessed.

Based on both the 2012-2014 303d/305b and 2014-2016 303d/305b Report, Pueblo Canyon
(Acid Canyon to headwaters) is impaired for gross alpha, PCBs, aluminum. NMED data show
levels of PCBs in Pueblo Canyon right in the middle of the Los Alamos urbanized areas to be
over 3,500 times greater than the New Mexica Human Health water quality criteria and 16 times
greater than the New Mexico Wildlife Habitat water quality criteria,?

The Rio Grande (Cochiti Reservoir to San lldefonso boundary) is listed as impaired for PCBs,
turbidity, E.coli, and gross alpha. This is the downstream segment of the Rio Grande receiving
most of the flows from the canyons in Los Alamos County.

Atmospheric deposition — toxics, inappropriate waste disposal, natural sources, watershed runoff’
following forest fire, post-development erosion and sedimentation and source unknown were
listed as sources of impairment in the 2012-2014 303d/305b Report. However, in the 2014-2016
3034d/305b Report, the NMED Surface Water Quality Bureau (SWQB) removed previously-
reported probable source lists from the 2014-2016 303d/305bReport and they are replaced with
“Source Unknown”,

C. Cause of Water Quality Impairments

The Petition alleges that available data and studies link the water quality impairment
downgradient from the Pajarito Plateau to storm water runoff from urban areas. In support, the
Petition states as follows:

LANL conducted two detailed studies of storm water runoff from the Pajarito Plateau.
One study was on PCB contamination and the second was on metals contamination. In
these studies, LANL collected samples from pon-urban, non-laboratory influenced
reference sites as well as from sites representing runoff from the urbanized areas of the
Los Alamos Townsite, Neither the reference nor the urban sites were influenced by point
source discharges from LLANL’s individual storm water permit. These studies show a
significant contribution of both PCBs and metals from urban runoff on the Pajarito
Plateau,*

The LANL PCB study found 40 of the 41 Los Alamos urban storm water samples were
above the New Mexico human health water quality criteria for PCBs and 19 of the 41 Los
Alamos urban storm water samples were above the New Mexico wildlife habitat water



quality criteria for PCBs. (PCB Report!? at 62). The LANL report concluded that
suspended PCBs carried by urban runofT from the Los Alamos Townsite were 10 to 200
times more enriched with PCBs than at non-urban influenced Pajarito Plateau sites. (PCB
Report at 62).

In 2007, the NMED collected storm water samples from the county’s municipal annex
into a tributary that leads into Los Alamos Canyon containing PCBs as high as 255 times
the state’s PCB human health water quality criteria,’! NMED sampling data in 2006 and
2007 show levels of PCBs in storm water draining off of urban areas in Los Alamos
Townsiﬁ to be more than 34,000 times greater than the NM Human Health water quality
criteria.®

A Laboratory study of metals contamination in storm water runoff from urban areas at
LANL and the Los Alamos Townsite found exceedances of New Mexico water quality
criteria for cadmium, copper, and zinc. (Metal Report 2at page 31, 32 and 33). In
addition, the LANL metals report demonstrated that values for copper, zinc and nickel in
urban storm water runoff in Los Alamos County substantially exceeded non-urban
influenced Pajarito Plateau storm water concentrations. (Metal Report at p 17, 37).4

As noted above, 2012-2014 303d/305b Report the State of New Mexico found that water
quality in Sandia, Mortandad, Pajarito, and Pueblo Canyons is impaired because of
urban-related causes such as impervious surfaces, parking lots, construction and
development.’ NMED data also shows substantial water quality impairment in Los
Alamos Canyon downgradient from most of the urbanized areas at LANL.? Note that the
2014-2016 Report now lists the probable sources as “anknown.”

The LANL studies of PCB and metal contaminated rurioff tie these contaminants to the
urban areas of the Pajarito Plateau. In LANL’s 2013 request to EPA for alternative
compliance with its Clean Water Act discharge permit for industrial storm water, the
Laboratory argues that the cause of its exceedances of New Mexico water quality criteria
for zinc and copper is urban runoff from sources such as motor oil accumulation on
parking lots, brake pad and tire material released on pavement, galvanized fencing,
culverts and other building materials.!

In their responses to the Petition, LANL and Los Alamos County dispute certain aspects of
Petitioners ‘characterization of the information from the various LANL reports and the possible

19 1,05 Alamos National Laboratory, Polychlorinated Biphenyls in Precipitation and Stormwater within
the Upper Rio Grande Watershed 2 (May 2012} (LA-UR-12-1081) (PCB Repont).

1 New Mexico Environment Department, Press Release: Environment Department Issues Notice of
Violation and Penatty to Los Alamos County for Allowing Discharge of PCBs into Canyon from
County’s Annex (December 15, 2009) (Press Release LA County Viclations).

12 1 5s Alamos Nationa! Laboratory, Background Metals Concentrations and Radioactivity in Storm
Water on the Pajarito Plateau Northem New Mexico 2 (April 2013) (LA-UR-13-22841) (Metals Report).
13 Alternative Compliance Request 2 at 31.2; Los Alamos National Laboratory, Alternative Compliance
Request for S-SMA-.25 28 (April 2013) (Alternative Compliance Request .25).
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sources of pollutants. For instance, both LANL and Los Alamo County state that although the
PCB report identifies baseline values, it does not state that urban development in Los Alamos
County is contributing large amounts of PCBs to receiving waters. Further, both LANL and Los
Alamos County point out, as noted by EPA in Section IIL.B above, that in the 2014-2016
303d/305b Report NMED has removed the probable source lists and replaced them with “Source
Unknown.”

A more detailed explanation of Petition allegations, additional information provided by LANL
and Los Alamos County, and EPA’s preliminary response, is attached as Exhibit 3 to this
document. Based on the agency’s independent review of al] available information, EPA finds
that available information indicates the presence of pollutants associated with impairment in
storm water discharges from MS4s on LANL property and urban portions of Los Alamos
County. EPA further concludes these discharges may be causing or contributing to the
impairments listed by the state.

IH. SCOPE OF PRELIMINARY DESIGNATION

In accordance with 40 CFR §122.26(a)}(9}iXA) and (D) and §122.32(a)(2), small MS4s may be
designated based upon a determination that a storm water discharge from the small MS4 results
in or has the potential to result in exceedances of water guality standards, including impairment
of designated uses, or othet significant water quality impacts, including habitat and biological
impacts, 40 CFR §122.26{a)(9Xi)(D) allows for designation of a category of discharges withina
geographic area, based upon a determination that the category “contributes to a violation ofa
water quality standard or is a significant contributor of pollutants to waters of the United States.”

This designation of regulated small municipal separate storm sewer systems requiring NPDES
permit coverage applics to municipal separate storm sewer systems owned or operated by:

1. LANL including the Department of Energy (DOE) and Los Alamos National Security,
LLC (LANS) located within Los Alamos County

2. Los Alamos County located within the Los Alamos and White Rock Urban Clustets, as
defined by the latest decennial Census

3. New Mexico Department of Transportation (NMDOT) located within the Los Alamos
and White Rock Urban Clusters, as defined by the latest decennial Census

4, NMDOT located within and interconnected with regulated LANL (DOE and LANS)
storm sewer systems.

Alternatives considered, but rejected, were:

o Designation of all MS4s in the entire Los Alamos County - rejected due to the
unintended consequence of including of municipal storm sewers operated by the National
Park Service (Bandolier National Monument), Los Alamos County, and NMDOT in rural
areas of the county without information to evaluate contribution to water quality
impairments above background levels.



o Designation of M84s in Los Alamos Urban Cluster and LANL only - rejected since
receiving waters associated with White Rock Urban Cluster are also on the NMED CWA
§303(d) list as impaired for pollutants associated with urban runoff. EPA does note that
while Pajarito Canyon and Canada del Buey, are listed as impaired above White Rock,
the portions immediately within White Rock are not. Canada del Buey within White
Rock has not been assessed. The Rio Grande below White Rock is impaired. If appears
that current growth is more likely to occur in the White Rock Urban Cluster, so post
development controls would likely have more effect in preventing future impacts in this
area. EPA also notes that Los Alamos County is the operator of the MS4s serving both
Los Alamos and White Rock and the programs Los Alamos County established for one
part of the county could simply be applied (modified as necessary) in both Urban
Clusters.

IV. EPA’s PRELIMINARY DETERMINATION

After analysis of the Petition, the additional information provided by LANL and Los Alamos
County and of the State of New Mexico’s assessment of water quality in the area, EPA Region 6
has determined the available data indicates that storm water discharges from MS4s on LANL
property and urban portions of Los Alamos County contribute to violations of water quality
standards or have the potential to result in exceedances of water quality standards, including
impairment of designated uses, or other significant water quality impacts, including habitat and
biological impacts. As a result, Region 6 has made a préliminary determination to designate
these storm water discharges as needing NPDES permit coverage pursuant to 40 CFR §
122.26(2)(9)(i)(A), 40 CFR 122.26{a)(9)(1)(D), and 122.32(a)(2).

A. The Discharges Contribute to or have the Potential to Result in Exceedences of
Water Quality Standards

As noted in the Petition, the NMED’s 2006 and 2007 data shows significant exceedances of the
state's human health water quality criteria for PCBs. Additional exceedances of various state
water quality standards — are identified in the state’s 3034/305b 2012/2014 Report, which also
cites stonm water runoff as a major cause for the impairment to several water courses discharging
into the Rio Grande. Though the state's 2014-2016 303d/305b Report documents the possible
source of impairments as “unknown”, there are many more exceedances of standards in the
above referenced canyons adjacent to the Los Alamos County and LANL.

Further, as discussed above the LANL PCB and metals reports, as well as its requests for
alternative compliance under its individual NPDES storm water permit, indicate that many
exceedances of water quality standards at the Laboratory are likely caused or contributed to by
urban storm water discharges from Los Alamos County.

B. Other Considerations

EPA guidance at 40 C.F.R. § 123.35(b)(1)(ii) recommends consideration of various factors in



determining other significant water quality impacts with regard to a decision whether to
designate an MS4 discharge for permitting, including discharge to sensitive waters, high growth
or growth potential, high population density, contiguity to an urbanized arca, significant
contributor of pollutants to waters of the United States and ineffective protection of water quality
by other programs. After careful consideration, EPA believes several of these factors weigh in
favor of designation of storm water discharges from MS4s on LANL property and urban pottions
of Los Alamos County. The overall significance of the discharges from the Los Alamos County
MS4s under discussion here as a contributor of pollutants to waters of the United States is
discussed in section IV.A above. The remaining factors recommended for consideration under §
123.35(b)(1)(ii) are addressed below.

1. High Population Deusity/ High Growth

The main population center for Los Alamos County is Los Alamos Townsite. The Townsite is a
Census Designated Place (CDP) and according to the 2010 Census the population of the CDP is
12,019, with a density of 1,078.7 persons per square mile. The other densely inhabited place in
the County is the community of White Rock, which is also a CDP. According to the 2010 Census
the population of White Rock Canyon is 5,725 and the density is 811.8 persons per square mile,
According to US Census Bureau, the 1990 population for Los Alamos was 18,115, the 2000
population was 18,342, the 2010 population was 17,950 and the 2013 estimated population for
Los Alamos County was 17,798. In their commenits on the Petition, Los Alamos County noted
the population decline in recent years. Urbanized Areas, the basis for automatic designation of
small MS4s must have a population density of 1,000 per square mile and a minimum population
of 50,000. Accordingly, high population density and high growth were not major contributing
factors in EPA’s designation determination.

2. Sensitive Receiving Waters

“Sensitive waters” would generally include public drinking water intakes and their designated
protection areas; swimming beaches and waters in which swimming occurs; shellfish beds; state-
designated OQuistanding Resource Waters; National Marine Sanctuaries; waters within Federal,
State and local parks; and waters containing threatened or endangered species and their habitat.

There are several sensitive waters downstream of the waters directly receiving runoff from the
MS84s in Los Alamos County. For instance, as noted in the Petition, both Santa Fe’s and
Albuquerque’s public water intakes are potentially affected by storm water runoff from Los
Alamos County. The City of Santa Fe diverts water from the Rio Grande at its surface water



diversion, the Buckman Direct Diversion Project. Santa Fe shuts down its diversion whenever
the City’s monitor in Los Alamos and Pueblo Canyons detect storm water flows, 141516

The Petition also alleges the following;

Farther downstream, the City of Albuquerque draws fifty percent or more of its drinking
water from a surface diversion on the Rio Grande.!” Consistent with this, the designated
uses 1o be supported by New Mexico Water Quality Standards for the Rio Grande from
the Cochiti Pueblo boundary to north of where runoff from Los Alamos' canyons enters
the river include “primary contact” (that is, ingestion) and “public watet supply.”®

... [t]he Rio Grande feeds Cochiti Lake, which is a very popular swimming location in
the summer for residents of Albuquerque and others, according to the Army Corps of
Engineers. http://krqe.com/2014/05/22/cochiti-lake-swim-beach-closed-for-memorial-day/

...~[h]e Rio Grande is also adjacent to Bandelier National Monument and makes up more
than four miles of this Federal park’s eastern boundary.
https://www.lib.utexas.edu/maps/national_parks/bandelier_park97.pdf -

Finally, although they are not threatened or endangered, the Rio Grande provides habitat for
reintroduced river otters, which have been observed below the point where the Los Alamos

canyons intersect the river.»!?

EPA has confirmed the accuracy of this information and agrees with Petitioners that the sensitive
nature of the affected waters weighs in favor of designation.

3. Storm water runoff from these MS4s is not effectively addressed by other water
quality programs

¥ LANL lies in the upper Rio Grande watershed denoted by U.S. Geological Survey (USGS) hydrologic
unit codes 13020101 and 1301000. http://water.usgs.gov/wsc/reg/13 . himl.

BCity of Santa Fe, Buckman Direct Diversion Project Water Quality FAQs, hitp://bddproject.org/water-
quality/water~quality-fags/.

17 Albuquerque Bemalillo County Water Utility Authority, Water Resources Management Strategy
Implementation 2024 Water Conservation Plan Goal and Program Update 2 (July 2013),
hitp://www.abewua.org/uploads/files/2024_Water_Conservation_Plan_Update.pdf (Figure 1).

" 20.64.114 ANMAC.

¥ James N. Stuatt, River Otter Reintroduction Update (Feb, 23, 2012) (presentation by NMG&F to NNM.
Game Commission).



The individual NPDES storm water permits for LANI, and Los Alamos County do not.cover
storm water discharges from the urbanized features that generate much of the pollution. LANL’s
several requests for alternative compliance under its individual stonn water permit repeatedly
state that there is no mechanism under the Laboratery’s individual storm water permit to control
the water quality exceedances found in its sampling because the pollution is cansed by runoff
from vrban features. Because the stormwater runoff from urban features is not industrial activity,
it is not covered by LANL’s individual stormwater permit. NPDES coverage of stormwater
runoff from MS4s on LANL property can address pollutants from current or past activitics that
are not considered industrial activity, but may be contributing to water quality impairment.

V. DESIGNATION PROCEDURE

EPA plans to provide public notice of its “Preliminary Designation™ (this document) and a 30
day public comment period via a Federal Register Notice in the near future specifically notifying
the operators of the preliminarily-designated discharges. The Region will, after consideration of
all public comments, issue a final designation decision. If the designation is confirmed, the
Region will proceed with permitting process,

Since the facilities to be permitted in this case are Phase IT MS4s, the regulations for Phase 11
MS4 permits at 40 CFR § 122.34 would apply, Permit requirements will also be developed to
address the impacts of the discharges on the receiving and downstream waters.

V. CONCLUSION

For the reasons outlined above, EPA has determined that this Preliminary Designation is
appropriate under the CWA and its implementing regulations. Upon final designation of the
storm water discharges specified above for an NPDES permit, Region 6 will proceed with
development and issnance of NPDES permits for the Los Alamos area,

}O(A/w-@g/mw/\

Samuel Colemaun, P.E.
Acting Regional Administrator, Region 6

3/6/2015

Dated:
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Appendix 1: Los Alamos, LANL and NMDOT (State Hwy) Map
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Appendix 2: Amigos Bravos Petition and Supporting Documents

Petition and supporting documents are available online at:

http://www .epa.gov/region6/water/npdes/publicnotices/nm/nmdraft.htm




A Petition by Amigos Bravos
for a Determination that Storm Water Discharges
in Los Alamos County
Contribute to Water Quality Standards Violations
and Require a Clean Water Act Permit

June 30, 2014

Ron Curry, Regional Administrator

EPA Region 6

1445 Ross Avenue, Suite 1200, Dallas, Texas 75202
gray.david@epa.gov

Dear Administrator Cutry,

As the Regional Administrator of EPA Region 6, Amigos Bravos hereby petitions you for a
determination, pursuant to 40 C.F.R. 122.26(a)(9)(i)([?), that non~de minimis, currently non-
NPDES permitted storm water discharges in Los Alamos County are contributing to vielations of -
water quality standards in certain impaired waters throughout the area, and therefore require a
National Pollutant Discharge Elimination System (NPDES) permit pursuant to Section 402(p) of
the Clean Water Act and/or designation as a municipal separate storm sewer system. See 33

U.S.C. §§ 1342(p)(2)(E), (p)(6); 40 C.F.R. §§ 122.26(a)(1)(v), @(OXIND), (£)(2), (H(@).

1. Regulatory Framework

In order to achieve the Clean Water Act’s (CWA or the Act) fundamental goal of “restor[ing]
and maintain[ing] the chemical, physical, and biclogical integrity of the Nation’s waters,”33
U.S.C. § 1251(a), EPA and states delepated authority to administer the Act must establish
minimum water quality standards. 33 U.S.C. § 1313; 40 CF.R. § 131.2. These standards define
“the water quality goals of a water body, or portion thereof, by designating the use or uses to be
made of the water and by setting criteria necessary to protect the uses.” 40 CF.R. § 131.2. New
Mexico has established, and EPA has approved, water quality standards pursuant to this
Tequirement.

In order to ensure that such water quality standards will be achieved, no person may discharge
any pollutant into waters of the United States from a point source without a National Pollutant
Discharge Elimination System (NPDES) permit. 33 U.S.C. §§ 1311(a), 1362(12)(A). NPDES
permits must impose water quality-based effluent limitations, in addition to any applicable
technology-based effluent limitations, when necessary to meet water quality standards. 33
U.S.C. § 1311(b).

The Act defines “point source” as “any discemible, confined and discrete conveyance, including
but not limited to any pipe, ditch, channel, tunnel, conduit . . . from which pollutants are or may



be discharged.” 33 U.S.C. § 1362(14). EPA’s Clean Water Act regulations further specify that
“discharge of a pollutant” includes “additions of pollutants into waters of the United States from:
surface runoff which is collected or channeled by man.” 40 C.F.R. § 122.2. Consequently,
although storm water discharges are often characterized as “non-point” in nature, it is legally
well setiled that “[sjtorm sewers are established point sources subject to NPDES permitting
requirements.” Environmental Defense Center v. EPA, 344 F.3d 832, 841 (9% Cir. 2003) (citing
Natural Resources Defense Council v. Costle, 568 F.2d 1369, 1379 (D.C. Cir. 1977)). As EPA
has stated, “[f]or the purpose of [water quality] assessments, urban runoff was considered to be a
diffuse source or nonpoint source pollution. From a Iegal standpoint, however, most urban runoff
is discharged through conveyances such as separate storm sewers or other conveyances which
are point sources under the CWA * National Pollutant Discharge Elimination System Permit
Application Regulations for Storm Water Discharpes, 55 Fed. Reg. 47,990, 47,991 (Nov. 16,
1990). ]

Despite the fact that storm water runoff channeled through a conveyance is a point source subject
1o the Act’s permitting requirements, EPA did not actually regulate storm water through the
NPDES program until Congress amended the statute in 1987 to explicitly require i, see 33
UscC. § 1342(p), and EPA promulgated its Phase I and ! regulations in 1990 and 1999,
respectively.’ As a result, the Clean Water Act how requires NPDES permits for discharges of
industrial and municipal storm water. 33 U.S.C. § 1342(p}2). While these are the only
categories of storm water discharges called out for regulation in the text of the statute, Congress
also created a catch-all provision directing EPA to require NPDES permits for any storm water
discharge that the Administrator or the State director determines “contributes to a violation of a
water quality standard or is a significant contributor of pollutants to waters of the United States.”
33 U.S.C. § 1342(p)(2)(E); 40 C.FR. § 122.26(a)(1)(v).

This catch-all authority — known as EPA’s “residual designation authority” (RDA) — is a critical
tool to ensure that problematic discharges of storm water do not go unregulated. In the preamble
to its Phase IT Storm water regulations, EPA described the need for this authority: “EPA believes

. . that individual instances of storm water discharge might warrant special regulatory attention,
but do not fall neatly into a discrete, predetermined category. Today’s rule preserves the
regulatory authority to subsequently address a source (or category of sources} of storm water
discharges of concem on a localized or regional basis.™

Citizens may petition EPA for designation of storm water sources for regulation under this
authority, 40 C.F.R. § 122.26(f}(2) and (f){4). In recent years, ofter acting in response to such
petitions, EPA and delegated states have exercised this residual designation authority on multiple

! National Poliutant Discharge Elimination System Permit Application Regulations for Starm Water Discharges, 55
Fed. Reg. 47,990 (Nov. 16, 1990); Natienal Pollutant Discharge Elimination System—Regulations for Revision of
the Water Pollution Control Program Addressing Storm Water Discharges, 64 Fed. Reg, 68,722 (Dec. 8, 1999),

% National Pollutant Discharge Elimination System-~Regulations for Revision of the Water Poltution Controt
Progrem Addressing Storm Water Discharges, 64 Fed. Reg. at 68,781.

3 U.8. EPA Region IX, Request for Designation of MS4. Discharges on the Island of Guam for NPDES Pérmit
Chvattage] (Rebuit T); sobeitgot E tintispt /i S ws tym-scRipgiatidyiv SimRpdsdpd e emPatintions foatal
Program Addressing Storm Water Discharges, 64 Fed. Rep. at 68,781.



occasions.”

Once EPA has made a finding or determination that a category of discharges meets the statutory
criterion of “contribut{ing] to a violation of a water quality standard,” it must designate that
category for regulation, and those “operators shall be required to obtain a NPDES permit.” 40
C.F.R. § 122.26{a}(9)(i)(D). In other words, “the Agency’s residual designation authority is not
optional.” In re Storm water NPDES Petition, 910 A.2d 824, 835-36 (Vt. 2006). As EPA has
explained, “designation is appropriate as soon as the adverse impacts from storm water are
recognized.” Letter from G. Tracy Mehan III, EPA Assistant Administrator, to Elizabeth
McLain, Secretary, Vermont Agency of Natural Resources 2 (Sept. 16, 2003).”

EPA has not defined a threshold level of contribution to water quality standards violations that
would suffice to make such a determination. However, the agency has advised delegated states
that “it would be reasonable to require permits for discharges that contribute more than de
minimis amounts of pollutants identified as the cause of impainment to a water body.” Id.

In New Mexico, EPA Region V1 is the permitting. agency. Thus, the Region would make a
determination under 40 C.F.R. § 122.26(a)(9) whether a storm water discharge {s contributing to
a water quality standards violation or is a significant contributor of pollutants. Once you receive
an RDA petition requesting that EPA exercise this authority, the Agency must make a final
decision on the petition within 90 days. 40 C.F.R. § 122.26(f)(5).

In responding to similar petitions filed last year, EPA Regions I, III and IX have indicated that
they considered five factors. We do not concede that these five factors are consistent with the
relevant provisions of the Clean Water Act or EPA’s implementing regulations; however, they
provide a useful framework for this analysis. The factors are:

1, Likelihood of exposure of pollutants to precipitation at sites in the
categories identified in the petition;

2, Sufficiency of available data to evaluate the contribution of stormwater
discharges to water quality impairment from the targeted categories of
sites;

a. Data with respect to determining causes of impairment in receiving
water quality;
b. Data available from establishment of Total Maximum Daily Loads;

? U.S. EPA Region IX, Request for Designation of M$4 Discharges on the Island of Guam for NPDES Permit
Coverage (Feb. 2011), available at http:/www.epa gov/region%/water/npdes/pdf/guam/Guam-med-residual-
designation-memo.pdf; Vermont Agency of Natural Resources, Department of Environmental Conservation, Final
Designation Pursuant to the Clean Water Act for Designated Discharges to Bartlett, Centennial, Englesby,
Morehouse and Potash Brooks (Nov, 2009), available at

hup:/fwww, viwaterquality. org/stormwater/docs/swimpairedwatersheds/sw_rda_permit_FINAL pdf; U.S. EPA
Region I, Final Determination Under Section 402(p) of the Clean Water Act—Long Creek (Oct. 2009), available at
bttp://www.epa.gov/region 1/npdes/stormwater/assots/pdfs/LongCreekFinaiResiduaiDesiguation.pdf; U.S. EPA
Region I, Residual Designation Pursuant to Clean Water Act—Charles River (Nov, 2008), evailable at
Mip:/fwww.epa.goviregion 1 /charles/pdfs/RODfinalNov 12, pdf.

* All documents cited in this Petition and the attached Statement of Facts are provided in the Appendix, which is
submitted as part of the Petition.



3. Whether other federal, state, or local programs adequately address the
known stormwater discharge contribution to a violation of a water quality
standard.’

Additional factors can be found in Addendum D to a Region VI document titled “FACT SHEET,
August 29, 2003, Proposed Issuance of National Pollutant Discharge Elimination System
(NPDES) Storm Water General Permit for Small Municipal Separate Storm Sewer Systems
(MS4s)” [hereinafter “Region VI Fact Sheet”). The Region VI Fact Sheet details the results of
an effort by EPA to determine the need for MS4 coverage within the region, The factors listed in
Addendum D were used to decide which MS4s would be inictuded in the general permit. The
factors are:

1) Does the MS4 discharge storm water to sensitive waters?

“Sensitive waters” generally include public drinking water intakes and their designated
protection areas; swimming beaches and waters in which swimming occurs; shellfish
beds; state-designated Qutstanding Resource Waters; National Marine Sanctuaries;
waters within Federal, State and local parks; and waters containing threatened or
endangered species and their habitat. Discharges of storm water to sole-source aquifers
will be considered by EPA Region 6 on a case-by-case basis.

2) Is the MS4 a significant contributor of pollutants to waters of the United States?

A municipal storm water discharge that has been identified as 2 “contributing source of
pollutants” to a Clean Water Act section 303(d)-listed waterway will be considered a
significant contributor of pollutants for purposes of designation decisions. A storm water
discharger that is required to reduce loading through an EPA-approved Total Maximum
Daily Load (TMDL) analysis shall also be considered a significant contributor of*
pollutants to waters of the United States,

3) Is the MS4 densely populated?

Populatiori density is related to the fevel of human activity, and has been shown to be
directly linked to total impervious land surfaces; impervious surfaces are directly related
to pollutant loadings from stortn water runoff. EPA is also taking into consideration

whether or not the MS4 serves a larger seasonal or commuter population.

4) Has the MS4 experienced high population growth over the last 10 years?

3 Enclosure 1o Letter from H. Curtis Spalding, Regional Administrator, EPA Region I, to Jeffrey Odefey,
Cheistopher Kilian, and Jon Bevine 4 (March 11, 2014); Enclosure to Leiter from Shawn M. Garvin, Regional
Administrator, EPA Region IIL, to Jeffrey Odefey, Director of Storm water Programs, American Rivers 6 {(March 12,
2014); Enclosure to Letter from Jared Blumenfeld, Regional Administrator, EPA Region IX, to Jeffrey Odefey,
Director of Storm water Programs, American Rivers § (March 12, 2014) [hereinafter “March 2014 Letters™].



High population growth or growth potential means the local residential population has
grown by 10% or more, based upon the latest Census Bureau information. A discussion
on selection of 10% as a high growth rate outside urbanized areas was included in the
proposed Phase I regulations published January 9, 1998 (63 FR 1561).

5) Is the MS4 contignously located to an Urbanized Area?

Jurisdictions that are directly adjacent to a U.S. Census Bureau-defined Urbanized Area
will be considered to have potential impacts on a neighboring regulated municipality.

6} Is the MS4 physically interconnected to another MS4?

As required by 40 CFR 123.35 (b)(4), an M54 located outside a UA that contributes
substantially to the pollutant loadings of a physically interconnected MS4 already
regulated under Phase I must be included in the program. To be “physically
interconnected,” the MS4, including roads with drainage systems and municipal streets, is
physically connected directly to a municipal separate storm sewer of another entity.

7) Is the storm water runoff from this MS4 effectively addressed by other water quality
programs?

EPA will consider, on a case-by-case basis, whether the storm water runoff from a
potentially designated MS4 is effectively addressed under other regulations or programs,
such as the Coastal Zone Act Reauthorization Amendments, the National Estuary
Program under Clean Water Act section 320, and/or other non-point source programs.
Information in support of this criterion should be provided directly to EPA Region € by
the candidate MS4.

Region VI Fact Sheet at 51-3 (Addendum D). In the Fact Sheet EPA describes the analytical
process it used: “water guality considerations and overail impacts of storm water discharges will
be given more ‘weight’ than population characteristics in this decision-making process.” Id. at
53.

1L Factnal Background
A statement that summatizes the undisputed facts and some relevant documents is attached as
Exhibit A, and is incorporated herein by reference. A summary of this statement is set forth

below:

A. LAY OF THE LAND

Los Alamos County in located in north-central New Mexico, approximately 60 miles north
northeast of Albuquerque and 25 miles northwest of Santa Fe. Statement of Facts in Support of
Amigos Bravos’ Petitton at i (Paragraph 1} (Attached as “Exhibit A"') [hereinafter “Statement of



Facts”]. The main population center is called the Los Alamos Townsite. /d. (Paragraph 2). The
other densely inhabited place in the County is the community of White Rock Canyon. 7/d. Los
Alamos County is also home to the 36 square mile Los Alamos National Laboratory (LANL ot
the Laboratory). Id. (Paragraph 4).

The Los Alamos Townsite and the urbanized areas of LANL sit on the Pajarito Platcau. 7d.
(Paragraph 5). The Pajarito Plateau consists of a series of finger-like mesas separated by deep
east-to-west-oriented canyons cut by strears. Jd. (Paragraph 6). Most Laboratory and
community developments are confined to the mesa tops. /d. Urban landscapes at the Townsite
and at LANL include parking lots, roads, and structures. Id. (Paragraph 7).

LANL property contains all or parts of seven primary watersheds that drain directly into the Rio
Grande. Id at2 (Paragraph 11). Listed from north to south, these watersheds are: Los Alamos,
Sandia, Mortandad, Pajarito, Water, Ancho, and Chagquehui Canyons. The Los Alamos Townsite
and the urbanized areas of LANL drain inte five canyons: Los Alamos, Pueblo, Sandia, Bayo
and Mortandad Canyons. ld.

B. WATER IMPAIRMENT

The Statemment of Facts provides a detailed discussioti of urban-related surface water pollution
downgradient from LANL and the Los Alamos Townsite.

1. Several Canyons are Impacted by Runoff Pollution

Los Alamos Canyon within LANL property is impaired for gross alpha (a measurement of
overall radioactivity), PCBs, aluminum, copper, mnercury, and zinc. Id. (Paragraph 16). New
Mexico Environment Department (NMED) data show levels of PCBs in Los Alamos Canyon
downgradient from most of the urbanized areas at LANL to be over 11,000 times greater than the
New Mexico Human Health water quality criteria and 51 times greater than the New Mexico
Wildlife Habitat water quality criteria. Jd. at 3 (Paragraph 18).

Sandia Canyon is impaired for PCBs, aluminum, copper, gross alpha, and mercury. /d.
(Paragraph 19). Post-development erosion and sedimentation are listed as sources of impairment
in the 2012-2014 State of New Mexico Clean Water Act 303b/305b 2014 Integrated Report
[hereinafter “303b/305b Report™). Statement of Facts at 3 (Paragraph 19). NMED data show
levels of PCBs in Sandia Canyon below much of the urbanized areas at LANL to be over 14,000
times greater than the New Mexico Human Health water quality criteria and 66 times greater
than the New Mexico Wildlife Habitat water quality criteria, 74, (Paragraph 20). In a 2013
request to EPA for alternative compliance with its Clean Water Act discharge permit, LANL
explains that copper, zine, and PCB storm water pollution above New Mexico water quality
standards was from urban storm water sources. Jd. at 7 (Paragraph 56).

Mortandad Canyon is impaired for aluminum, copper and gross alpha. #d. at 2 (Paragraph 15).
Impervious surface/parking lot runoff, post-development erosion and sedimentation, and
watershed runoff following forest fire are listed as sources of impairment in the 303b/305b
Report. 1d,



Pajarito Canyon is impaired fot gross alpha, aluminum, PCBs, and copper. Id. at 3 (Paragraph
21). Post-development erosion and watershed runoff following forest fire are listed as sources of
impairment in the 303b/305b Report. Id.

Pueble Canyon is impaired for gross alpha, PCBs, aluminum, copper, and zinc. Jd. at2
{Paragraph 13). Industrial/commercial site storm water discharge, post-development erosion and
sedimentation are listed as sources of impairment by the NMED in the 303b/305b Report. /d.
NMED data show leveis of PCBs in Pueblo Canyon right in the middle of the Los Alamos
urbanized areas to be over 3,500 times greater then the New Mexico Human Health water quality
criteria and 16 times greater than the New Mexico Wildlife Habitat water quality criteria. fd.
(Paragraph 14).

2. Urban Runoff is the Cause

The data and studies summarized in the Statement of Facts firmly link the water quality
impairment downgradient from the Pajarito Plateau to stornm water runoff from urban areas.

LANL conducted two detailed studies of storm water runoff from the Pajarito Plateau. One study
focused on PCB contamination and the second focused on metals contamination. In these
studies LANL collected samples from non-urban, non-laboratory influenced reference sites as
well as from sites representing runoff from the urbanized areas of the Los Alamos Townsite.
Neither the refefence nor the urban sites were influenced by point source discharges from
LANL’s individual storm water permit. These studies show a significant contribution of both
PCBs and metals from urban runoff on the Pajarito Plateaw.

The LANL PCB study found 40 of the 41 Los Alamos urban storm water samples were above
the New Mexico human health water quality criteria for PCBs and 19 of the 41 Los Alamos
urban storm water samples were above the New Mexico wildlife habitat water quality criteria for
PCRBs. Id. at 4 (Paragraphs 33-34). The LANL report concluded that suspended PCBs carried by
urban runoff from the Los Alamos Townsite were 10 to 200 times more entiched with PCBs than
at non-urban influenced Pajarito Plateau sites. Jd. at 5 (Paragraph 36).

In 2007 the NMED coliected storm water samples from urban sites containing PCBs as high as
255 times the state’s PCB human health water quality criteria. /d. at 8 (Paragraph 64). NMED
sampling data in 2006 and 2007 show levels of PCBs in storm water draining off of urban areas
in Los Alamos Townsite to be more than 34,000 times greater than the NM Human Health water
quality criteria. Jd. (Paragraph 65).

A Laboratory study of metals contamination in storm water runoff from urban areas at LANL
and the Los Alamos Townsite found exceedances of New Mexico water quality criteria fox
cadmium, copper, and zinc. /d. at 6 (Paragraphs 43-50). In addition, the LANL metals report
demonstrated that values for copper, zinc and nickel in wrban storm water runoff in Los Alamos
County substantially exceeded non-urban influenced Pajarito Plateau storm water concentrations.
Id at 6-7 (Paragraphs 49-51).



As noted above, in its 303b/305b Report the State of New Mexico found that water quality in
Sandia, Mortandad, Pajarito, and Pueblo Canyons is impaired because of urban-related causes
such as impervious surfaces, parking lots, construction and development. 7d. et 2-3 (Paragraphs
13, 15,19, 21). NMED data also shows substantial water quality impairment in Los Alamos
Canyon downgradient from most of the urbanized arcas at LANL. Id. at B (Paragraph 64).

The LANL studies of PCB and metal contaminated runoff tie these contaminants to the urban
areas of the Pajarito Platean. In LANL’s 2013 request to EPA for alternative compliance with its
Clean Water Act discharge permit, the Laboratory argues that the cause of its exceedances of
New Mexico water quality criteria for zinc and copper is urban runoff from sources such as
motor oil accumulation on parking lots, brake pad and tire material released on pavement,
galvanized fencing, culverts and other building materials. Id, at 5 (Paragraphs 38-41),

ITI.  Anslysis

Los Alamos County and LANL have a storm water pollution problem. The NMED’s 2006 and
2007 data shows dramatic exceedances of the state's PCB human health water quality criteria.
The state’s 303b/305b Report documents many more exceedances of standards — for a variety of
pollutants and locations - and identifies storm water runoff as a major cause. LANL’s own
documents confirm these findings and identify urban runoff as the culprit.

A. EVALUATION FACTORS FROM MARCH 2014 LETTERS

The evaluation factors from the March 2104 Letters confirm that this Petition should be granted.

Factor one is the “[ilikelihood of exposure of pollutants to precipitation at sites in the
categories identified fn the petition.” The 303b/305b Report and the LANL reports show that
exceedances of state water quality criteria are associated with storm water; in other words,
precipitation comes in contact with sites within Los Alamos County containing pollutants that
end up in the storm water flow.

The Petition alsc meets the second factor, “sufficiency of available data to evaluate the
contribution of stormwater discharges to water quality impairment from the targeted
categories of sites.” The first sub-factor is the sufficiency of “[d]ata with respect to determining
causes of impairment in receiving water quality.” The 2006/2007 NMED data, the 303b/305b
Report, the LANE PCB and metals reports and the LANL requests for alternative compliance all
provide data and/or anaiysis that support the Petition. The second sub-factor, the sufficiency of
"[d]ata availabie from establishment of Total Maximum Daily Loads,” is not relevant here as
there are no TMDLs for the water-bodies at issue.

Finally, the third factor, “[w]hether other federal, state, or local programs adequately
address the known stormwater discharge contribution to a violation of a water quality
standard,” is also met. As noted abave, there is no TMDL that addresses this storm water-borne
pollution. Further, the individual permits for LANL and Los Alamos County do not cover storm
water discharges from the urbanized features that generate the pollution. The LANL requests for



alternative compliance repeatedly state that there is 1o mechanism under the Laboratory’s
individual storm water permit to control the water quality exceedances found in their sampling
becaunse the poliution is caused by runoff from urban features.

EPA’s Multi Sector General Permit (MSGP) provides no protection from the sources of pollution
involved here. The MSGP applies to operators of storm water discharges associated with thirty
different industrial activities, such as scrap recycling facilities, auto salvage yards, and steam
electrie generating facilities. However, the MSGP does not cover general urban storm water
discharges such as the discharges from parking lots and roads that are causing the toxic runoff in
Los Alamos County.

B. FACTORS FROM REGION VI FACT SHEET
Application of the factors in the Region VI Fact Sheet also supports this petition.

Factor one is, “[d]oes the MS4 discharge storm water to sensitive waters?” Sub-factors
identified by EPA include public drinking water intakes, swimming areas, federal and state parks
and threatened or endangered species. Factor one is met for & variety of reasons.

Regarding intake for public drinking water systems, both Santa Fe’s and Albuguerque’s public
water intakes are potentially affected. The runoff from Los Alamos is enough of a public health
concern to the downstream City of Santa Fe that it shuts down its surface water diversion on the
Rio Grande (the receiving water for runoff from Los Alamos County) used to supply drinking,
water when storm water flows from Los Alamos are predicted. Statement of Facts at 8-9
(Paragraph 66). Farther downstream, the City of Albuguerque draws fifty percent or more of its
drinking water from a surface diversion on the Rio Grande. Id, at 9 (Paragraph 67). Consistent
with this, the designated uses to be supported by New Mexico Water Quality Standards for the
Rio Grande from the Cochiti Pueblo boundary to north of whiere runoff from Los Alamos’
canyons enters the river include “primary contact” (that is, ingestion) and “public water supply.”
Id. (Paragraph 68).

Regarding the sub-factor for swimming areas, the Rio Grande feeds Cochiti Lake, which is a
very popular swimming location in the summer for residents of Albuquerque and others. Id. -
{Paragraph 69).

Regarding the sub-factor for federal and state parks, the Rio Grande is adjacent to Bandelier
National Monument and makes up more than four miles of its eastern boundary. Id. (Paragraph
70).

Finally, although they are not threatened or endangered, the Rio Grande provides habitat for re-
introduced river otters, which have been observed below the point where the Los Alamos
canyons intersect the river. /d. (Paragraph 71).

Factor two is, “[i]s the MS4 a significant contributor of pollutants to waters of the United
States?” The Region VI Fact Sheet, in explaining this factor notes, “[a] municipal storm water
discharge that has been identified as a ‘contributing source of pollutants’ to a Clean Water Act



section 303(d)-listed waterway will be considered a significant contributor of pollutants for
purposes of designation decisions.” Region VI Fact Sheet at 52. The 303b/305b Report
identifies storm water discharges from Los Alamos County as causes for the impairment to
several water courses discharging into the Rio Grande. Further, the LANL PCB and metals
reports as well as its request for alternative compliance confirm that exceedances of water quality
standards are caused by storm water discharges from Los Alamos County.

Factor three, “|i}s the MS4 densely populated?” is met because Los Alamos has been
designated as an “urban cluster,” based on the results of the 2010 census. 77 Fed. Reg. 18,651,
18,662 (Mar. 27, 2012). In addition Los Alamos Townsite meets the small MS4 definition as
detailed in 40 CFR 122.32 in that it has a population greater than 10,000 and a population
density of greater than 1,000 per square mile. Statement of Facts at | (Paragraph 2). Adding to
the density in Los Alamos County is its growing commuter population. As of the year 2000 the
commuter population in the county was 8,673 and had grown steadily from 1980 through 2000.
Id. (Paragraph 3). By 2010 the commuter population had grown to 9,072, /d.

Facior three, “[h]as the MS4 experienced high population growth over the last 10?” is not -
met based on permanent population but the commuter population has grown steadily, as noted
above,

Factors five and six — whether contiguous to an urbanized area, and whether physically
interconnected to another MS4 -- are not met. However, as the Region VI Fact Sheet explains at
page 53: “water quality considerations and overall impacts of storm water discharges will be
given mare “weight’ than population characteristics in this decision-making process.”

Factor seven, “Is the storm water ranoff from this MS4 effectively addressed by other water
guality programs?” is the same as the third factor from the March 2014 Letters. This factor is
met as noted above.

C. THE PETITION SHOULD BE GRANTED

Petitioner Amigos Bravos, and others, have repeatedly requested LANL and Los Alamos County
to address this pollution and also requested that EPA Region VI mandate such efforts. MS4
coverage is required to address this pollution.

Based on the well-documented water quality impainment caused by urban runoff from Los
Alamos County sites, Amigos Bravos requests that EPA require an individual NPDES permit (or
permits) ® for these discharges into municipal separate storm sewer systems. In the alternative,
Amigos Bravos requests that EPA designate the systems through which these discharges travel

€ Because of its existing menitoring infrastructure and baseline studies as well as the unique concerns asseciated
with storm water flows mobilizing historic contamination from the Lab, Amigos Bravos believes LANL should have
an individual MS4 permit with appropriate treatment and monitoring requirements. See Letter from Rachel Conn to
William Honker (June 30, 2014) (copy provided in the Appendix}. However, whatever form the permit takes -
whether general or individual — EPA has a responsibility to protect water quality by subjecting urban stormwater
from the Los Alamos to Clean Water Act regulation.



as a municipal separate storm sewer system under the Act and add it to the general permit.
For all the foregoing reasons, the Petition has merit and should be granted.

Sincerely,

/s/ Rachel Conn

Rachel Conn
Projects Director
Amigos Bravos

Ce:  William K. Honker
Claudia V. Hosch
Brent Larsen
Nancy K. Stoner
Michael H. Shapiro
Sarah Holcomb, NMED



AMIGOS
ra

BRAVOS
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Telephone: 575.758.3474 -
Fax: 575.758.7345

Friends of the Wild Rivers

Via USPS and email (Honker Willism@epa.gov)
June 30, 2014

William K. Honker, Division Director
Water Quality Protection Division
U.S. EPA, Region VI

Fountain Place, 12th Flooz, Suite 1200
1445 Ross Avenue

Dallas, TX 75202-2733

Dear Mr. Honker,

Under separate cover, Amigos Bravos is petitioning the Regional Administrator for a
determination that storm water discharges in Los Alamos County are contributing to violations
of water quality standards and, therefore, require NPDES permits pursuant to Section 402(p) of
the Clean Water Act and/or designation as a municipal separate storm sewer system. Qur petition
is supported by extensive data and analysis from the New Mexico Environment Department and
the Los Alamos National Laboratory. We firmly believe this petition has merit and should be
granted,

If the petition is granted, your division will have the task of implementing the decision. In this
letter I would like to share with you our vision of how MS4 coverage for Los Alamos could be
accomplished. Urban storm water pollution from Los Alamos should be covered by an individual
permit.

Both the nature of the pollution and the current monitoring infrastructure that is unique to this
area support the case for coverage under an individual permit. The urban storm water rnoff
from developed areas at LANL and the Los Alamos Townsite are additionally harmful because
of LANL’s history of releases. Many of the canyons on the Pajarito Plateau have old dump sites
called solid waste management units (SWMUS), which continue to release pollution, Anmual
reports for LANL's individual industrial storm water permit (IP) detail the scope of continuing
storm water exceedances from these SWMUS, Specifically, of the 246 sites for which samples
were collected, 233 of them had releases that exceeded water quality standards.! Some of these

! Los Alamos National Laboratory, Storm Water Individual Permit Annual Report,

Reporting Period: January 1-December 31, 2013, NPDES Permit No 0030759 154 (March



exceedances continue to be over 32,000 times preater than water quality standards.” The urban
storm water that is discharged into these canyons exacerbates and mobilizes this historic toxic
pollution. The unigue contamination issues associated with Los Alamos merit the individual
treatment and moniforing opportunities available under an individual permit.

Another reason why an individual permit is appropriate m this case is LANL, as demonstrated by
its detailed background study reports on PCBs and Metals, as well as by its extensive monitoring
under the IP, has the needed monitoring infrastructure already in place as well as an extensive
baseline to compare monitoring results collected under an individual MS4 permit.

An individual permit could provide for needed monitoring and specific treattnent options that are
not available under the general small MS4 permit. Appropriate treatment options for Los Alamos
could be similar to those proposed for the individual MS4 permit for Charles County, Maryland
under which treatment of twenty percent of the County's impervious surface would be required
by the end of the 5-year permit term.?

We look forward to having a constructive dialogue with you and your staff on this topic.
Sincerely,

Rachel Conn

Projects Director

Amigos Bravos

Cc:  Claudia Hosch
Brent Larsen

2014) (table 8.2), http://permalink.lanl.gov/object/tr? what=info:lanl-repo/eprr/ERID-254067.

2 Los Alamos National Laboratory, Renewal Application for NPDES Permit Number

NMO0030759, Individual Permit for Storm Water Discharges from Solid Waste Management
Units and Areas of Concern, Volume I of 2 133 (March 2014) (Table 10),
http://permalink.lanl.gov/object/tr?what=info:lanl-repo/epr/ERID-254864.

: Marylund Depariment of the Environment Drafl National Pollutant Discharge

Elimination System Municipal Separate Storm Sewer System Permit 8 (June 18, 2014} (Draft
permit for Charles County, Maryland, Permit No MDO0068365,
bttp://www.mde.state.md.us/programs/Water/StormwaterManagementProgram/Documents/Charl
es%20Permit%20tentative%20determination.pdf.
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Environmental Protection Division National Nuclear Security :%M‘?:Em'ation
Environmenztal Compliance Programs (ENV-CP) Los Alamos Field Office, A316

PO Box 1663, X490 3747 West Jemez Road

Los Alames, New Mexico 87545 Los Alamos, New Mexico, 87545

(505) 667-0666 (505) 667-5794/Fax {505) 667-5948

Date: November 20, 2014
Symbol: ENV-DO-14-0354
LA-UR: 14-28913, 14-28375
Locates Action No.: N/A

Mr. Brent Larsen

Chief, NPDES Permits and Technical Assistance Section (6WQ-PP)
L. §. Environmental Protection Agency (EPA), Region 6

1445 Ross Avenue

Dallas, Texas, 75202-2733

Dear Mr. Larsen:

Subject: Supplemental Information Regarding the Petition by Amigos Bravoes for a Determination
that Storm Water Discharges in Los Alamos County Contribute to Water Quality
Standards Violations and Require a Clean Water Act Permit

Thank you for the opportunity to provide information regarding Los Alamos National Laboratory (LANL
or the Laboratory) and the Amigos Bravos Petition for a Determination that Storm Water Discharges in
Los Alamos County Contribute to Water Quality Standards Violations and Require a Clean Water Act
Permit (the “Petition“).fprg Department of Energy and Los Alamos National Security, LLC
(“DOE/LANS") appreciate and share Amigos Bravos’ commitment to water quality in New Mexico.
DOE/LANS want to ensure EPA has sufficient and accurate information upon which to bese its decision on
the Petition.

DOE/LANS have prepared the attached comments on the Statement of Facts submitted by Amigos Bravos
in support of its Petition (Enclosure 1). DOE/LANS is also providing a description of its existing storm
water programs, the areas of the Laboratory that might be considered urban in nature (Enclosure 2), and of
their view regarding the factors used to determine whether a small MS4 permit is appropriate.

I Storm Water Programs

DOE/LANS implement multiple storm water programs focused primarily on applicable NPDES penmits.
DOE/LANS operate under the Multi-Sector General Permit (“MSGP”), the Construction General Permit
, (“CGP™), and an Individual Permit (IP) which regulates storm water discharges from 405 solid waste

- ;',.'ﬂ‘._
An Equal Opperiunity Employer / Qperated by Los Alamos National Becurity, LLC for the U5, Department of Energy's NNSAN A%;?:‘f
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management units (“SWMUSs’} or areas of concern (“AOCs”). LANS storm water personnel maintain
required documentation and perform routine inspections at all regulated sites and facilities pursuant to
these permits, and maintain an extensive system of sampling stations and storm water control structures. In
addition, LANS staff participate in and conduct on-site/off-site seminars, informational meetings, facility
fours, and training sessions regarding discharges of storm water and regulatory requirements.

The MSGP at LANL regulates storm water discharges from metal fabrication, power generation, asphalt
production (this facility is subject to effluent limits), recycling operations, transportation facilities, a
nonferrous foundry and hazardous waste management units. DOE/LANS manage approximately 30
facilities that are regulated under the MSGP. These facilities are routinely inspected and their storm water
discharges are monitored for benchmark parameters and water quality standards. In accordance with the
2008 MSGP and through successful implementation of MSGP requirements during the last five years,
multiple benchmatrk parameter and impaired water constituents have been eliminated from further
monitoring because analytical data indicate that concentrations of benchmark parameters are below target
_ levels identified in the MSGP, ‘

The CGP program applies to clearing, grading, excavating, and stockpiling performed in conhection with
construction activity that disturbs one or more acres or less than one acre of land that is part of 2 common
plan of development that will ultimately disturb one or more acres of land. Since February 2012 when the
current CGP was issued, DOE/LLANS have submitted 25 NOis to EPA, prepared over 65 storm water
pollution prevention plans (“SWPPPs™), and have completed over 1900 site inspections. Each regulated
site has a SWPPP and best management practices are employed.

The IP directs DOE/LANS to monitor storm water discharges from SWMUs and AQCs at specified -
sampling points. The sites regulated under the IP arc a subset of the SWMTUs and AOCs that are being
addressed under the Resource Conservation and Recovery Act 2005 Compliance Order on Consent
{“Consent Order”) issued by the New Mexico Environment Department. The majority of the sites covered
by the IP are remotely located and are not near current industrial activities. Finally, the IP reguires, among
other things, installation of control measures, monitoring, and corrective action for exceedences of target
action levels, Under the IP, numerous storm water controls have been engineered and constructed.

DOE/LANS storm water programs demonstrate commitment to protecting surface waters at the
Laboratory. Significant work has been completed and additiona) work is underway to reduce discharges of
storm water at the Laboratory. For example, the completion of the Sandia Wetland Stabilization Project
will reduce the potential for migration of contaminated sediments and provide the necessary controls for
attainment of the dissolved copper standard in the Upper Sandia Assessment Unit. This assessment unit
receives water from the most densely populated area at the Laboratory (Technical Area 3, discussed
below). Detention ponds, low-head weirs, stabilization of disturbed areas, and numerous other storm water
controls are installed and maintained yearly.

7
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i1, Urban Areas or Urban Clusters

The Laboratory footprint is approximately 36 square miles of mostly undeveloped land. The two areas that
could potentially be characterized as urban clusters or developed in nature and that are also served by
municipal storm sewer infrastructure are the Technical Area (“TA™) 3 area' and the western one-third of
the Pajarito Cormridor. These areas are shown in Enclosure 2.

The TA-3 area is the location of, among other things, administrative buildings, numerous laboratory
facilities, craft shops, several parking lots, a cafeteria, a New Mexico Park & Ride transfer station and two
multi-story parking structures. Approximately 2900 employees. work in facilities located within TA-3.

The western one-third of the Pajarito Corridor includes TAs 48, 55, 50, 63, 66, 35 and 52 (these TAs are
listed roughly as one would encounter themn if traveling eastbound on Pejarito Road with the exception of
TAs 35 and 52, which are accessed via TA-55). These TAs include within their boundaries the plutonium
facility, radiological and chemical laboratories, administrative and office buildings, craft shops, the
Radioactive Liquid Waste Treatment Facility, and multiple parking lots. Approximately 2300 employees
work in these areas. A map outlining the geographic boundaries of TA-3 and the western one-third of the
Pajarito Corridor is attached.

The remainder of the Laboratory consists of dispersed facilities, open space in which firing sites are located
and undeveloped, unoccupied land. Many of these facilities and sites are regulated under the MSGP, the IP
or the 2005 Consent Order. The majority of construction projects at the Laboratory are regulated under the
CGP. Additionally, the Energy Independence and Security Act requires federal development or
redevelopment projects with a footprint that exceeds 5,000 square feet to maintain or restore to the
maximum extent technically feasible the predevelopment hydrology of the property. MS4 regulation of
undeveloped areas or sites outside of the TA-3 area and the western one-third of the Pajarito corridor, and
areas ot sites already regulated by the IP, Consent Order, or both, is not necessary or appropriate.

L.  Factors Addressed in the Petition

The Petition lists two sets of factors used to determine whether a small MS4 permit should be required. The
first set is derived from EPA response letters denying similar petitions in EPA Regions I, IIl and IX. The
second is from a 2003 fact sheet published by Region VI when it proposed its small MS84 general permit. In
addition to these factors, EPA’s Office of Water also lists five factors in a fact sheet published in 2012
(EPA 833-F-00-003). In the main, the factors are similar and focus on current and forecasted populations,
discharges to sensitive waters, discharges of pollutants and the adequacy of existing programs (discussed
above).

With respect to populations, the number of residents of Los Alamos County is stable or decreasing.
Employment levels at the Laboratory have similarly remained stable or decreased. These numbers are
expected to remain the same if not decrease further.

1For ease of description, the adjacent and developed area of TA-6( is grouped with TA-3.
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With respect to sensitive waters and discharges, five canyons are identified by Amigos Bravos as impaired
from, at least in part, discharges from the Laboratory or Los Alamos County: Los Alamos, Sandia,
Mortandad, Pajarito and Pueblo. Amigos Bravos listed the probable causes and sources of impairment
based on the 2012-2014 303d/305b Integrated Report (“IR™); however, the 2014-2016 IR makes significant
changes to those causes and sources, Copper, zinc and mercury were removed as probable constituents in
several canyons and the probable source lists were removed and replaced with “Source Unknown”.
Probable sources are to be developed by the New Mexico Environment Department in the TMDL planning
process. Details regarding each canyon’s probable cause and source of impairment are provided in the
attached comments on Amigos Bravos’ Statement of Facts. Generally, the most recent IR listings tend to
show 4 reduction in the constituents causing impairments and uncertainty regarding sources.

Finally, DOE/LANS are unaware of data reflecting Laboratory impacts on any drinking water system. The
Los Alamos County 2013 Water Quality Report, summarizes the most recent monitoring results required
by EPA’s Safe Drinking Water Act program. The water in Los Alamos County meets all federal and state
drinking water quality siandards. Additionally, the City of Santa Fe in cooperation with LANS/DOE and
NMED monitor Buckman Wells 1, 6 and 8 for LANL-derived contaminants on a quarterly basis. Samples
are analyzed for radionuclides, general inorganic chemicals, metals, high explosives and organics. Data
collected from 2001-2013 indicate no LANL-derived constituents are present in these wells.

IV. Conclusion

DOE/LANS appreciate the opportunity to provide this information and looks forward to participating fully
in the decision making process on the Amigos Bravos Petition.

Sincerely, . Sincerely,
ax_,\_,\k/\g‘-l Ay Cﬂ oM @ W
Alison M. Dorries Gene E. Turner
Division Leader Environmental Permitting Manager
Environmental Protection Division Environmental Projects Office
Los Alamos National Security LLC Los Alamos Field Office

U.S. Department of Energy
AMD:GET:TWL/kt

Enclosures: (1) Response to the Statement of Facts
(2) LANL NPDES MS4 Boundary Proposal

Cy:  Bryan Aragon, Los Alamos County, (E-File)
Gene E. Tumer, NA-LA, (E-File)
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Lisa Cummings, NA-LA, (E-File)
Carl A. Beard, PADOPS, (E-File)
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Response to the Statement of Facts

The Amigos Bravos Petition for a Determination that Storm Water Discharges in Los Alamos
County Contribute to Water Quality Standards Violations and Require a Clean Water Act Permit
included a “Statement of Facts”. Below are responses to the sequentially numbered statements,
where clarification or additional information is applicable. The provided information is a
coaperative effort between DOE/LANS and Los Alamos County.

2. According to the 2010 Census, the county has a population of 17,950. The main population
center is called the Los Alatnos Townsite. The Townsite is a Census Designated Place (CDP)
and according to the 2010 Census the population of the CDP was 12,019. According to the 2010
Census, the density of the Los Alamos Townsite CDP is 1,078.7 petsons per square mile. The
other densely inhabited place in the County is the community of White Rock Canyon, which is
also a CDP. According to the 2010 Census the population of White Rock Canyon is 5,725 and
the density is 811.8 persons per square mile. 2010 Census,

httpz/fquickfacts.census. gov/qfd/states/35/3542320.html

The 1990 population for Los Alamos County was 18,115, the 2000 population was 18,343,
the 2010 population was 17,950 and the 2013 estimated population for Los Alamos County is
17,798, This shows that there has been very little growth to the County over the last twenty
years. The persons per square mile in 2010 was 164 for the overall County.

6. The Pajarito Plateau consists of a series of finger-like mesas separated by deep east-to-west-
oriented caryons cut by streams. The mesa tops range in elevation from approximately 7,800 foet
on the flanks of the Jemez Mountsains to about 6,200 feet at the edge of White Rock Canyon.
Most Laboratory and community developments are confined to the mesa tops.

The majority of both the Laboratory and Los Alamos Townsite are confined to the mesa
tops,

13. Pueblo Canyon is impaired for Gross Alpha, PCBs, Aluminum, Copper, and Zinc.
Industrial/commercial site storm water discharge, post-development erosion and sedimentation
are listed as sources of impairment.

In the 2014-2016 listing cycle, the SWQB removed previously-reported probable source lists
from the Integrated Report (2014 - 2016 State of New Mexico Clean Water Act (CWA)
Sections 303(d)/305(b) Integrated List of Assessed Surface Waters). These were replaced
with “Source Unknown". Probable sources will be developed in TMDL planning process.

The report was adopted by the WQCC on September 9, 2014 and forwarded to EPA Region
VI for approval.

Copper is not listed as a cause of impairment for the main stem of Pueblo Canyon from the
headwaters to Los Alamos Canyon.
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14, New Mexico Environment Department (NMED) data presented in NMED’s Pajarito Plateau
Assessment show levels of PCBs in Pueblo Canyon right in the middle of the urbanized arcas at
LANL and at Los Alamos Townsite (sampling station EO55) to be over 3,500 times greater than
the New Mexico Human Health WQC and 16 times greater than the New Mexico Wildlife
Habitat WQC.

The NMED Pajarito Plateau Assessment identifies a sample that was taken within Pueblo
Canyon at the levels indicated, but this sample was nat taken at sampling station E055. Also,
none of the urbanized areas at LANL discharge to Pueblo Canyon,

15. Mortandad Canyon is impaired for Aluminum, Copper and Gross Alpha. Impervious
surface/parking lot runoff, post-development erosion and sedimentation, and watershed runoff
following forest fire are listed as sources of impairment. 303b/305b 2014 Report, Appendix A at
238.

In the 2014-2016 listing cycle, the SWQR removed previously-reported probable source lists
[from the Imtegrated Report (2014 - 2016 State of New Mexico Clean Water Act (CWA)
Sections 303(cd)/305(b) Integrated List of Assessed Surface Waters). These were replaced
with “Source Unknown”. Probable sources will be developed in TMDL planning process.

16. Los Alamos Canyon within LANL property is impaired for Gross Alpha, PCBs, Aluminum,
Copper, Mercury, and Zinc. /4. at 125 and 127.

Copper and zinc are not listed as a cause of impairment for the main stem of Los Alamos
Canyon located within LANL property. In the 2014-2016 listing cycle, mercury was
removed as a cause of impairment in the assessment unit below DP Canyon to the LANL
boundary.

19. Sandia Canyon is.impaired for PCBs, Aluminum, Copper, Gross Alpha, and Mercury. Post-
development erosion and sedimentation are listed as sources of impainment. 303b/305b 2014
Report, Appendix A at 250-51.

In the 2014-2016 listing cycle, the SWQB removed previously-reported probable source lists
Jrom the Integrated Report (2014 - 2016 State of New Mexico Clean Water Act (CWA)
Sections 303(d)/305(b) Integrated List of Assessed Surface Waters). These were replaced
with “Source Unknown". Probable sources will be developed in TMDL planning process.

Mercury is not listed as a cause of impairment in Sandia Canyon. Copper is no longer listed
as a cause of impairment in the lower assessment unit of Sandia Canyon.

21. Pajarito Canyon is impaired for Gross Alpha, Aluminum, PCBs, and Copper. Post-
development erosion and watershed runoff following forest fire are listed as sources of
impairment. 303b/305b 2014 Report, Appendix A at 240-43.
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In the 2014-2018 listing cycle, the SWQB removed previously-reported probable source lists
from the Integrated Report (2014 - 2016 State of New Mexico Clean Water Act (CWA)
Sections 303(d)/305(b) Integrated List of Assessed Surface Waters). These were replaced
with “Source Unkmown". Probable sources will be developed in TMDL planuing process.

Copper is not listed as a cause of impairment for uny of the assessment units within Pajartio
Canyon.

23. The target action levels (TALs) developed in the LANL IP are based on and equivalent to
New Mexico State water quality criteria. LANL IP at 3 (Part I).

Per Page 3 of Part L.C. of the LANL IP, Applicable Target Action Levels are not themselves
effluent limitations, but are benchmarks to determine the effectiveness of control measures
implemented to meet the non-numeric technology based effluent limitations. The LANL
documents cited in the petition report exceedances of TALs and do not reference NM WOC.,

37. The LANL PCB Report shows that urban development in Los Alamos County is contributing
large amounts of PCBs to receiving waters. The PCB Report calculated the baseline value for
total PCBs in storm water runoff from the Loz Alamos Townsite to be 98 ng/L, which is
substantially greater than the baseline value of 11.7 ng/L that was measured for reference non-
urban influenced rnunoff in Los Alamos County. /d. at 49, 64.

The PCB Report identifies baseline values but does not state that urban development in Los
Alamos County is contributing large amounts of PCBs to receiving waters.

39. Studies have shown that motor oil accumulation on parking lots that then is discharged
during storm events is a large contributor of zinc in storm water. /d. at 15,

The referenced LANL Alternative Compliance Reguest cites a study identifying that motor oil
contains zinc, und that motor oil accumulating on paved surfaces contributes to an industrial
Sacility 's storm water discharge. It does not state that motor oil accumulation on parking
lots that then is discharged during storm events is a large contributor of zinc in storm water.

47. The maximum value for dissolved cadmium in urban runoff samples from LANL and Los
Alamos Townsite was 0.894 ug/L. J/d. at 33, The TAL and NM WQC for dissolved cadmium is
0.6 ug/L. LANL IP at 4 (Part I).

Per Page 3 of Part 1.C. of the LANL IP, Applicable Target Action Levels are not themselves
effluent limitations, but are benchmarks to determine the effectiveness of control measures
implemented to meet the non-numeric technology based effluent limitations. The LANL
documents cited in the petition report exceedances of TALs and do not reference NM WQC.
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48, LANL sampling found concentrations of dissolved copper in Los Alamos urban storm water
discharges at values well above the NM WQC. The maximum value for dissolved copper in
urban runoff samples from LANL and Los Alamos Townsite was 31.8ug/L and the mean value
was 10.17 ug/L. Metals Report at 34. The TAL and NM WQC for dissolved copper is 4.3 ug/L.
LANL IP at 4 (Part I).

Per Page 3 of Part LC. of the LANL IP, Applicable Target Action Levels are not themselves
effluent limitations, but are benchmarks to determine the effectiveness of control measures
implemented to meet the non-numeric technology based effluent limitations. The LANL
documents cited in the petition report exceedances of TALs and do not reference NM WOC.

49, The Metals Report shows that urban development in Los Alamos County is contributing
large amounts of copper to receiving waters. The Metals Report calculated the baseline value for
dissolved copper in storm water runoff in Los Alamos County fo be 32,3 ug/L, which is
substantially greater than the baseline value of 3.43 ug/L that was measured for reference non-
urban influenced runaff in Los Alamos County. Metals Report at 17, 37.

The Metals Report identifies baseline values but does not state that urban development in Los
Alamos County is contributing large amounts of copper (o receiving waters,

50. The Metals Report shows that urban development in Los Alamos County is contributing
large amounts of zine to receiving weters. The Metals Report calculated the baseline value for
dissolved zinc in storm water runoff in Los Alamos County to be 1,120 ug/L, which is
substantially greater than the baseline value of 109 ug/L that was measured for reference non-
urban influenced runoff in Los Alamos County. 7d.

The Metals Report identifies baseline values but does noi state that urban development in Los
Alamos County is contributing large amounts of zinc lo receiving waters.

51. The Metals Report shows that urban development in Los Alamos County is contribuiing
large amounts of nickel to receiving waters. The Metals Report calculated the baseline value for
dissalved nickel in storm water runoff in Los Alamos County to be 7.57 ug/L, which is
substantially greater than the baseline value of 3.53 ug/L that was measured for reference non-
urban influenced runoff in Los Alamos County. Id.

The Metals Repor! identifies baseline values but does not state that urban development in Los
Alamos County is contributing large amounts of nickel to receiving waters,

52. LANL sampling found concentrations of dissolved zinc in Los Alamos urban storm water
discharges at values well above the NM WQC. The maximum value for dissolved zin¢ in urban
runoff samples from LANL and Los Alamos Townsite was 882 ug/L and the mean value was

181 ug/L. Id. at 34. The TAL and NM WQC for dissolved copper is 42 ug/L. LANL IP 4 (Part [).
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Per Page 3 of Part I.C. of the LANL IP, Applicable Target Action Levels are not themselves
effluent limitations, but are benchmarks to determine the effectiveness of control nmeasures
implemented to meet the non-numeric technology based effluent limitations. The LANL
documents cited in the petition report exceedances of TALs and do not reference NM WQOC.

53. LANL, in their 2013 Alternative Compliance request to EPA, reports that there is copper
storm water pollution above NM WQC from urban development in Sandia Canyon. Alternative
Compliance Request .25 at 15.

The referenced LANL Alternative Compliance Reguest reports that copper values exceed
TALs. 1t does not state values exceed NM WOC.,

55. LANL reports in their 2013 Alternative Compliance request to EPA that the primary source
of PCB exceedances of permit TALs (and therefore NM W{QC) at site monitoring area S-SMA-
.25 is from urban runoff. /d. at 22.

Per Page 3 of Part 1.C. of the LANL IP, Applicable Target Action Levels are not themselves
efftuent limitations, but are benchmarks to determine the effectiveness of control measures
implemented to meet the non-numeric technofogy based effluent limitations. The LANL
documents cited in the petition repor! exceedances of TALs and do not reference NM WQC.

56. In their 2013 Alternative Compliance Request to EPA, LANL claims that installing controls
at the storm water point sources in S-SMA-.25, a drainage area in the Sandia Canyon Watershed,
would not lead to attainment of TALs (the same as NM WQC) because the primary source of
exceedances are from storm water runoff from urban and natural background sources. Jd. at 26,
28. LANL goes on to identify urban storm water runoff as the main source of TAL and NM
WQC exceedances for zinc, copper and PCBs. Id. at 28.

Per Page 3 of Part I.C. of the LANL IF, Applicable Target Action Levels are not themselves
efftuent limitations, but are benchmarks to determine the effectiveness of control measures
implemenied to meet the non-numeric technology based effluent limitations. The LANL
documents cited in the petition report exceedances of TALs and do not reference NM WQC.,

57. LANL identifies urban runoff from sources such as brake pad wear on parking lots,
galvanized fencing, culverts and other building materials as the sources of zinc and copper
exceedances of TALs (same as NM WQC). Id. at 31,

" Per Page 3 of Part 1.C. of the LANL IP, Applicable Target Action Levels are not themselves
effluent limitations, but are benchmarks to determine the effectiveness of control measures
implemented to meet the non-numeric technology based effluent limitations. The LANL
documents cited in the petition report exceedances of TALs and do not reference NM WQC.
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58. Site-specific storm water ran-on samples collected by LANL in Sandia Canyon demonstrate
urban storm water runoff contributes to TAL (same as NM WQC) exceedances of PCBs. /d.

Per Page 3 of Part 1.C. of the LANL IP, Applicable Targe! Action Levels are not themselves
effluent limitations, but are benchmarks to determine the effectiveness of control measures
implemented to meet the non-numeric technology based effluent limitations. The LANL
documents cited in the petition report exceedances of TALs and do not reference NM WQC.

59. In another drainage area in Sandia Canyon (S-SMA-2.0), LANL identifies anthropogenic
urban sources as one of the sources of TAL (and NM WQC) exceedances for PCBs. Alternative
Compliance Request 2 at 14,

Per Page 3 of Part I.C. of the LANL IP, Applicable Target Action Levels are not themselves
effluent limitations, but are benchmarks to determing the effectiveness of control measures
implemented to meet the non-numeric technology based effluent limitations. The LANL
documents cited in the petition report exceedances of TALs and do not reference NM WQC.

60. LANL identifies runoff from urban development as the likely source of TAL (and NM
WQC) exceedances for copper. At one specific site in Sandia Canyon, which is the focus of one
of their altemative compliance request, copper exceedances from urban runoff ranged from 4.78
ug/L to 21.3 ug/L. The TAL (same as NM WQC) for copper is 4.3 ug/L. Id, at 16.

Per Page 3 of Part I.C. of the LANL IP, Applicable Target Action Levels are not themselves
effluent limitations, but are benchmarks to determine the effectiveness of control measures
implemented to meet the non-numerie technology based effluent limitations. The LANL
documents cited in the pelition report exceedunces of TALs and do not reference NM WQC.

61. LANL identifies runoff from urban development as the likely source of TAL (and NM
WQC) exceedances for zinc. At one specific site in Sandia Canyon (S-SMA-2.0), which is the
facus of one of their alternative compliance requests, zinc exceedances from urban runoff ranged
from 30.9 ug/L t0 61.2 ug/L. The TAL (same as NM WQC) for zinc is 42 ug/L. Id. at 21.

Per Page 3 of Part 1.C. of the LANL IP, Applicable Target Action Levels are not themselves
effluent limitations, but are benchmarks to determine the effectiveness of control measures
implemented the non-numeric technology based effluent limitations. The LANL documents
cited in the petition report exceedances of TALs and do not reference NM WOC.
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63, In 2009 the New Mexico Environment Department (NMED) issued a Notice of Violation
(NOV) and proposed penalty of $13,200 to Los Alamos County for violating state surface water
quality standards by discharging contaminated storm water.

The County has since mitigated this site and no penalty charges were paid. In 2012, the
County constructed a retention pond to prevent the release of storm water from the site. Since
then, a private developer has improved the site and provided water quality measures while
maintaining a retention pond to prevent the release of storm water runoff from the site.

64. NMED collected sform water samples on 8/3/07 that showed a geometric mean of 0,16316
ug/ of PCBs. They collected another set of samples on 9/5/07 that revealed a geometric mean of
0.00360 ug/L. of PCBs. These samples were approximately 255 times and six times the state’s
PCB human health WQC., The 8/3/07 sample was 12 times thie PCB wildlife habitat WQC. Press
Release LA County Violations.

As stated above, this site has been mitigated by building a retention pond to prevent the
release of storm water runoff from the site.

65. NMED sampling data in 2007 and 2006 show levels of PCBs in storm water draining off of
urban areas in Los Alamos Townsite to be more than 34,000 times greater than the NM Human
Health WQC. The concentration of PCBs at Los Alamos County Yard (site 1; 28CtyYdSitel) on
8/2/06 was 22.2 ug/L, which is over 34,000 times greater than the Human Health WQC, A
sample taken on 7/26/07 from Timber Ridge (Timber Ridge drainage; 28 TimbRg000.2) showed
a PCB concentration of 0.133 ug/L, which is 207 times greater than the Human Health WQC.
Timber Ridge is a development of apariment buildings in Los Alamos Townsite that drains into
Los Alamos Canyon.11

As stated above, this site has been mitigaied by building a retention pond to prevent the
release of storm water runoff from the site.

66. The City of Santa Fe diverts water from the Rio Grande at its surface water diversion, the
Buckiman Direct Diversion Project. This surface water is critical {o Santa Fe’s effort to meet its
current and futute water needs, City of Santa Fe, How the BDD Works,
http://bddproject.org/about-the-bdd/how-the-bdd-works/. Santa Fe shuts down its diversion
whenever the City’s monitors in Los Alamos and Pueblo Canyons detect storm water flows. City
of Santa Fe, Buckman Direct Diversion Project Water Quality FAQs,
hitp://bddproject.org/water-quality/water-quality-faqs/,

It is acknowledged that the City of Santa Fe diverts water from the Rio Grande, however the
overall conclusion from the Buckman Direct Diversion Project, Independent Feer Review,
Final Report from December 3, 2010 states the following:
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o [n summary, stormwater discharge from LANL is episodic, and does not pose a health
risk, and contaminated groundwater at LANL does not impact the water quality at the
BDD intake,

» There is no significant healith risk for BDD water system consumers.

o Chemical and radicnuclide levels in the Rio Grande are within acceptable drinking
water criterias and/or are naturally occurring.

o There is very little if any contribution from LANL to the Ric Grande during normal
baseflow conditions.

o Stormwater discharge from LANL does not pose a health risk,

o There are no contributions from LANL groundwater to the Buckman well field.

67. The City of Albuquerque also diverts surface water from the Rio Grande and uses it for
drinking water. Albuquerque Bemalillo County Water Utility Authority, San Juan Chama
Project, hitp://wrww.ahcwua.org/San_Juan_Chama Project.aspx. The City relies upon this
diversion project, referred to as the San Juan-Chama Drinking Water Project, for the majority of
the City’s drinking water and projects a substantial need for this surface water far into the
future. 12

The City of Albuquerque and the Albuguergue Bernalillo Water Utility Authority have
consistently used San Juan-Chama water captured in the Rio Grande with the water
delivered to their customers meeting all Safe Drinking Water Quality requirements.
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Qctober 29, 2014

Mr. Brent Larsen

Chief NPDES Permits and Technlcal Assistance Section
U.S. Environmental Protection Agency, Region 6

1445 Ross Avenue

ballas, TX 75202-2733

Re: Response to the Amigos Bravos Petition, Dated June 30, 2014 to William K. Honker, Division
Director .

Dear Mr. Larsen,

Please accept this letter in response to the petition submitted by Amigos Bravos to the
Environmental Protection Agency regarding an MS4 designation for Los Alamos County. This letter
will focus on four main points of discussion. First, the population of Los Alamos County has shown
a decline for the last thirteen years. Second, statements gathered from existing Los Alamos
National Laboratory reports and studies have not been represented accurately. Third, the
downstream impact of storm water runoff from Los Alamos County and the Los Alamos National
Laboratory has not had an adverse impact to the various communities. Finally, if Los Alamos County
and Los Alamos National Laboratory are designated as an M54, the boundary for the designation
should be discussed.

The population in 1990 for Los Alamos County was 18,115, the 2000 population was 18,343, the
2010 popuiation was 17,950 and the 2013 estimated population for Los Alamos County was 17,798.
This shows that there has been very little growth in the County over the last twenty years. In fact,
there has been a decline in the population over the last thirteen years. The persons per square mile
in 2020 was 164 for the overall County.

The statement of facts gathered from the various Los Alamos National Laboratory reports have not
all been portrayed accurately, as you will see in the enclosed Response to the Statement of Facts
document. Several of these statements have been taken out of context.

The communities downstream of Los Alamos County and Los Alamos National Laboratory have not
experienced an adverse impact from the storm water runoff. The overall conclusion from the
Buckman Direct Diversion {BDD) Project, Independent Peer Review, Final Report from December
3, 2010 is as following:

49



s Storm water discharge from Los Alamos County and Los Alamos National Laboratory is
episodic, and does not pose a health risk, and contaminated groundwater at Los Alamos
National Laboratory does not impact the water guality at the BDD intake.

s There is no significant health risk for BDD water system consumers.

+ Chemical and radionuclide levels in the Rio Grande are within acceptable drinking water
criteria’s and/or are naturally occurring.

o There is very little if any contribution from Los Alamos County and Los Alamos National
Laboratory to the Rio Grande during normal base flow conditions.

¢ Storm water discharge fram Los Alamos County and Los Alamos National Laboratory does
not pose a health risk.

» There are no contributions from Los Alamos County and Los Alamos National Laboratory
groundwater to the Buckman well field.

Therefore, hased on the above information, Los Alamas County respectfully requests that the EPA
respond ta the petition with a “No Designation” finding.

However, per your request, if Los Alamos County is designated as an MS4, the County requests that
the houndary of the designation be limited to the Urbanized Cluster areas be confined to the mesa
tops of Los Alamos town site. Los Alamos National Laboratory will provide a similar map of their
requested designated areas. Additionally, the County requests that White Rock not be included in
the designation. The 2010 population density of White Rock is approximately 812 people per
square mile, which is below the 1,000 people per square mite requirement for an M54 Phase |l
designation. Enclosed is an exhibit of the proposed boundary limits.

Additionally, if Los Alamos County is designated as an M54, then the County requests to be covered
under a General Permit. This will allow the County to partner with Los Alamos National Laboratory
and utilize the resources and expertise of each agency to meet the six minimum control measures
required by an M54 designation.

if you require additional information, please contact Bryan Aragon at 505.662.8117 or
bryan.aragon@lacnm.us.

Sincerelx,
rd

Pl

Harry Burgess 1\

County Administrator

)

Enclosures



Response to the Statement of Facts

Below are responses to the statement of fact submitted by Amigos Bravos. The statements which are
not listed below did not require a written response or were assignéd a “no comment” response. These

responses are a collaborative effort between Los Alamos County and Los Alamos National
Laboratory.

/1-: Los Alamos County in located in north-central New Mexico, approximately 60 miles north
. northeast of Albuquerque and 25 miles northwest of Santa Fe.

We concur.

2. According to the 2010 Census, the county has a population of 17,950. The main population center
is called the Los Alamos Town site. The Town site is a Census Designated Place (CDP) and
according to the 2010 Census the population of the CDP was 12,019. According to the 2010 Census,
the density of the Los Alamos Town site CDP is 1,078.7 persons per square mile. The other densely
inhabited place in the County is the community of White Rock Canyon, which is alsc a CDP.
According to the 2010 Census the population of White Rock Canyon is 5,725 and the density is
811.8 persons per square mile. 2010 Census,

#quickfacts.census.gov/qfd/states/35/3542320 . htmi.

The 1990 population for Los Alamos County was 18,115, the 2000 population was 18,343,
the 2010 population was 17,950 and the 2013 estimated popularion for Los Alamos County is
17,798. This shows thar there has been very little growth to the County over the last twenty
years. The persons per square mile in 2010 was 164 for the overall County.

,'6. The Pajarito Plateau consists of a series of finger-like mesas separated by deep east-to-west-
V' oriented canyons cut by streams. The mesa tops range in elevation from approximately 7,800 feet on
the flanks of the Jemez Mountains to about 6,200 feet at the edge of White Rock Canyon. Most
Laboratory and community developments are confined to the mesa tops.

We concur, most of the Laboratory and Los Alamos Town site are confined to the mesa tops.

13. Pueblo Canyon is impaired for Gross Alpha, PCBs, Aluminum, Copper, and Zinc.
Industrial/cominercial site storm water discharge, post-development erosion and sedimentation are
listed as sources of impairment.”7

In the 2014-2016 listing cycle, the SWOB removed previousiy-reported probable source lists
from the Integraied Report (2014 - 2016 State of New Mexico Clean Water Act (CWA)
Sections 303(d)/305(b} Integrated List of Assessed Surface Waters), These were replaced
with “Source Unknown”. Probable sources will be developed in TMDL planning process.

The report was adopted by the WQCC on September 9, 2014 and forwarded to EPA Region
VI for approval.

Copper is not listed as a cause of impairment for the main stem of Pueblo Canyon from the
headwaters fo Los Alamos Canyon



14. New Mexico Environment Department (NMED) data presented in NMED’s Pajarito Plateau
Assessment show levels of PCBs in Pueblo Canyon right in the middle of the urbanized areas at
LANL and at Los Alamos Town site (sampling station EQ535) to be over 3,500 times greater than the
New Mexico Human Health WQC and 16 times greater than the New Mexico Wildlife Habitat
WQCs

The NMED Pajarito Plateau Assessment identifies a sample that was taken within Pueblo
Canyon at the levels indicated, but this sample was not taken at sampling station E055. Also,
none of the urbanized areas at LANL discharge to Pueblo Canyon,

15, Mortanded Canyon is impaired for Aluminum, Copper and Gross Alpha. Impervious
surface/parking lot runoff, post-development erosion and sedimentation, and watershed runoff
following forest fire are listed as sources of impairment. 303b/305b 2014 Report, Appendix A at 238,

In the 2014-20186 listing cycle, the SWQB removed previously-reported probable source lists
from the Integrated Report (2014 - 2016 State of New Mexico Clean Water Act (CWA)
Sections 303(dY305(b) Integrated List of Assessed Surfuce Waters). These were replaced
with “Source Unknown”. Probable sources will be developed in TMDL planning process.

16. Los Alamos Canyon within LANL property is impaired for Gross Alpha, PCBs, Aluminum,
Copper, Mercury, and Zinc, Id. at 125 and 127,

Copper and zinc are not listed as a cause of impairment for the main stem of Los Alamos
Canyon located within LANL property. In the 2014-2016 listing cycle, mercury was
removed as a cause of impairment in the assessment unit below DP Canyon to LANL
boundary,

19. Sandia Canyon is impaired for PCBs, Aluminum, Copper, Gross Alpha, and Mercury. Post-
development erosion and sedimentation are listed as sources of impairment. 303b/305b 2014 Report,
Appendix A at 250-51.

In the 2014-2016 listing cycle, the SWQOB removed previously-reported probable source lists

from the Integrated Report (2014 - 2016 State of New Mexico Clean Water Act (CWA)

Sections 303(dy305(b) Integrated List of Assessed Surface Waters). These were replaced

with “Source Unknown"”. Probable sources will be developed in TMDL planning process.
T s

Mercury is not listed as a cause of impairment in Sandia Canyon. Copper is no longer listed

as a cause of impairment in the lower assessment unit of Sandia Canyon.

21, Pajarito Canyon is impaired for Gross Alpha, Aluminum, PCBs, and Copper. Post-development
erosion and watershed runoff following forest fire are listed as sources of impairment. 303b/305b
2014 Report, Appendix A at 240-43.

In the 2014-2016 listing cycle, the SWOB removed previously-reported probable source lists
from the Integrated Report {2014 - 2016 State of New Mexico Clean Water Act (CWA)
Sections 303(d)/305(b) Integrated List of Assessed Surface Waters). These were replaced
with “Source Unknown”. Probable sources will be developed in TMDL planning process.



Copper is not listed as a cause of impairment for any of the assessment units within Pajarito
Canyon.

23. The target action levels (TALs) developed in the LANL IP are based on and equivalent to New
Mexico State water quality crite_ria. LANL IP at 3 (Part ).

Per Page 3 of Part L.C. of the LANL IP, Applicable Target Action Levels are not themselves
effluent limitations, but are benchmarks to determine the effectiveness of control measures
implemented the non-numeric technology based effluent limitations. LANL documents cited
in the this petition report exceedances of TALs and do not reference NM WQC.

30. When collecting data for the PCB report, storm water samplers were placed in ephemeral
channels around the edge of urban development in Los Alamos County and LANL. No urban
samplers were located below any know areas of concentrated contamination (point sources). PCB
Report at 59.

The Current understanding of geo-hydrologic modeling in the regional aquifer suggests the
aquifer pumped by the Buckman well field is not directly fed by the aquifer underlying the
Los Alamos County localized region.

37. The LANL PCB Report shows that urban development in Los Alamos County is contributing
large amounts of PCBs to receiving waters. The PCB Report calculated the baseline value for total
PCBs in storm water runoff from the Los Alamos Town site to be 98 ng/L, which is substantially
greater than the baseline value of 11.7 ng/l that was measured for reference non-urban influenced
runoff in Los Alamos County, /d. at 49, 64.

The PCB Report identifies baseline values but does not state that urban development in Los
Alamos County is contributing large armounts of PCBs to réceiving waters.

39. Studies have shown that motor oil accumulation on parking lots that then is discharged during
storm events is a large contributor of zin¢ in storm water. Id. at 15.

The referenced LANL Alternative Compliance Request cites a study identifying that motor oil
contains zinc, and that motor oil accumulating on paved surfaces contributes to an industrial
Jacility’s storm water discharge. It does not state that motor oil accumulation on parking
lots that then is discharged during storm events is a large contributor of zinc in storm water,

47. The maximum value for dissoived cadmium in urban runoff samples from LANL and Los
Alamos Town sitc was 0.894 ug/L. /d. at 33. The TAL and NM WQC for dissolved cadmium is 0.6
ug/L. LANL IP at 4 (Part I3.

Per Page 3 of Part I.C. of the LANL IP, Applicable Target Action Levels are not themselves
effluent limitations, but are benchmarks to determine the effectiveness of control measures
implemented the non-numeric technology based effluent limitations. LANL documents cited
in this petition report exceedances of TALs and do not reference NM WQC.



48. I ANL sampling found concentrations of dissolved copper in Los Alamos urban storm water
discharges at values well above the NM WQC. The maximum value for dissolved copper in urban
runoff samples from LANL and Los Alamos Town site was 31.8ug/L and the mean value was 10.17
ug/L. Metals Report at 34. The TAL and NM WQC for dissolved copper is 4.3 ug/L. LANL IP at 4
(Part I),

Per Page 3 of Part I.C. of the LANL IP, Applicable Target Action Levels are not themselves
e_ﬂluent limitations, but are benchmarks to determine the effectiveness of control measures
implemented the non-numeric technology based effluent limitations. LANL dacuments cited
in this petition report exceedancés of TALs and d‘o not reference NM WQC

49, The Metais Report shows that urban developmem in Los Alamos County is contnbutmg large
amounts of copper to receiving waters. The Metals Report calculated the baseline value for dissolved
copper in storm water runoff in Los Alamos County to be 32.3 ug/L, which is substantially greater
than the baseline value of 3.43 ug/L that was measured for reference non-urban influenced runoff in
Los Alamos County. Metals Report at 17, 37.

The Metals Report identifies baseline values but does not state that urban development in Los
Alamos County is contributing large amounts of copper to receiving waters.

50. The Metais Report shows that urban development in Los Alamos County is confributing large
amounts of zinc to receiving waters. The Metals Report calculated the baseline value for dissolved
zince in stofm water runoff in Los Alamos County to be 1,120 ug/L, which is substantially greater
than the baseline value of 109 ug/L that was measured for reference non-urban influenced runoff in
Los Alamos County. Id.
The Metals Report ideniifies baseline values but does not state that urban development in Los
Alamos County is contributing large amounts of zinc to receiving waters.

51. The Metals Report shows that urban development in Los Alamos County is contributing large
amounts of nicke] to receiving waters. The Metals Report calculated the baseline value for dissolved
nickel in storm water runoff in Los Alamos County to be 7.57 ug/L, which is substantially greater
than the baseline value of 3.53 ug/L that was measured for reference non-urban influenced runoff in
Los Alamos County. Id.

The Metals Report identifies baseline values but does not state that urban development in Los
Alamos County is contributing large amounts of nickel to receiving waters.

52. LANL sampling found concentrations of dissolved zinc in Los Alamos urban storm water
discharges at values well above the NM WQC. The maximum value for dissoived zinc in urban
ranoff samples from LANL and Los Alamos Town site was 882 ug/L. and the mean value was 181
ug/L. Id. at 34. The TAL and NM WQC for dissolved copper is 42 ug/L.. LANL 1P 4 (Part I).

Per Page 3 of Part LC. of the LANL IP, Applicable Target Action Levels are not themselves
effluent limitations, but are benchimarks to determine the effectiveness of control measures
implemented the non-numeric technology based effluent limitations. LANL documents cited
in this petition report exceedances of TALs and du not reference NM WQC.



53. LANL, in their 2013 Alternative Compliance request to EPA, reports that there is copper storm
water pollution above NM WQC from urban development in Sandia Canyon. Alternative
Compliance Request .25 at 15.

The referenced LANL Alternative Compliance Request reports that copper values exceed
TALs. It does not state values exceed NM WQC.

55. LANL reports in their 2013 Altemative Compliance request to EPA that the primary source of
PCB exceedances of permit TALs (and therefore NM WQC) at site monitoring area S-SMA-.25 is
from urban runoff. /d. at 22,

Per Page 3 of Part 1.C. of the LANL IP, Applicable Target Action Levels are not themselves
effluent imitations, but are benchmarks to determine the effectiveness of control measures
implemented the non-numeric technology based effluent limitations. LANL documents cited
in this petition report exceedances of TALs and do not reference NM WQC.

56. In their 2013 Alternative Compliance Request to EPA, LANL claims that installing controls at
the storm water point sources in $-SMA-.25, a drainage area in the Sandia Canyon Watershed, would
not lead to attainment of TALs (the same as NM WQC) because the primary source of exceedances
are from storm water runoff from urban and natural background sources. Id. at 26, 28. LANL goes on
to identify urban storm water runoff as the main source of TAL and NM WQC exceedances for zinc,
copper and PCBs. Id. at 28.

Per Page 3 of Part 1.C. of the LANL IP, Applicable Target Action Levels are not themselves
effluent limitations, but are benchmarks to determine the effectiveness of control measures
implemented the non-numeric technology based effluent limitations. LANL documents cited
In this petition report exceedances of TALs and do not reference NM WQC.

57. LANL identifies urban runoff from sources such as brake pad wear on parking lots, galvanized
fencing, culverts and other building materials as the sources of zinc and copper exceedances of TALs
(same as NM WQC). Id. at 31.

Per Page 3 of Part L.C. of the LANL IP, Applicable Target Action Levels are not themselves
effluent limitations, but are benchmarks to determine the effectiveness of control measures
implernented the non-numeric technology based effluent imitations. LANL documents cited
in this petition report exceedances of TALs and do not reference NM WQC.

58. Site-specific storm water run-on .samples collected by LANL in Sandia Canyon demonstrate
urban storm water rnoff contributes to TAL (same as NM WQC) exceedances of PCBs, Id.

Per Page 3 of Part 1.C. of the LANL IP, Applicable Target Action Levels are not themselves
effluent limitations, but are benchmarks to determine the effectiveness of control measures
implemented the non-numeric technology based effluent limitations. LANL documents cited
in this petition report exceedances of TALs and do not reference NM WQC.



59. In another drainage area in Sandia Canyon (S-SMA-2.0), LANL identifies anthropogenic urban
sources as one of the sources of TAL (and NM WQC) exceedances for PCBs. Alternative
Compliance Request 2 at 14,

Per Page 3 of Part 1.C. of the LANL IP, Applicable Targer Action Levels are not themselves
effluent limirations, but are benchmarks to determine the effectiveness of control measures
implemented the non-numeric technology based effluent limitations. LANL documents cited
in this petition report exceedances of TALs and do not reference NM WQC.

60. LANL identifies runoff from urban development as the likely source of TAL (and NM WQC)
exceedances for copper. At one specific site in Sandia Canyon, which is the focus of one of their
alternative compliance request, copper exceedances from urban runoff ranged from 4.78 ug/l. to 21.3
ug/L. The TAL (same as NM WQC) for copper is 4.3 ug/L. /4, at 16,

Per Page 3 of Part I.C. of the LANL IP, Applicable Target Action Levels are not themselves
effluent imitations, but are benchmarks to determine the effectiveness of control measures
implemented the non-numeric technology based effluent limitations. LANL documents cited
in this petition report exceedances of TALs and do not reference NM WQC.

61. LANL identifies runoff from urban development as the likely source of TAL (and NM WQC)
exceedances for zinc. At one specific site in Sandia Canyon (S-SMA-2.0), which is the focus of one
of their alternative compliance requests, zinc exceedances from urban runoff ranged from 30.9 ug/L.
10 61.2 ug/L. The TAL (same as NM WQC) for zinc is 42 ug/L. Id. at 21,

Per Page 3 of Part I.C. of the LANL [P, Applicable Target Action Levels are not themselves
effluent limitations, but are benchmarks to determine the effectiveness of control measures
implemented the non-numeric technology based effluent limitations. LANL documents cited
in this petition report exceedances of TALs and do not reference NM WQC,

63. In 2009 the New Mexico Environment Department (NMED) issued a Notice of Violation (NOV)
and proposed penalty of $13,200 to Los Alamos County for violating state surface water quality
standards by discharging contaminated storm water.10

The County has since mitigated this site and no penalty charges were paid. In 2012, the
County constructed a retention pond 1o prevent the release of storm water from the site. Since
then, a private developer has improved the site and provided water quality measures while -
maintaining a retention pond 10 prevent the release of storm water runoff from the site.

64. NMED collected storm water samples on 8/3/07 that showed a geometric mean of 0.16316 ug/ of
PCBs. They collected another set of samples on 9/5/07 that revealed a geometric mean of 0.00360
ug/L of PCBs. These samples were approximately 255 times and six times the state’s PCB human
health WQC. The 8/3/07 sample was 12 times the PCB wildlife habitat WQC. Press Release LA
County Viclations.

As stated above this site has been mitigated by building a retention pond to prevent the
release of storm water rungff from the site.



65. NMED sampling data in 2007 and 2006 show levels of PCBs in storm water draining off of urban
areas in Los Alamos Town site to be more than 34,000 times greater than the NM Human Health
WQC. The concentration of PCBs at Los Alamos County Yard (site 1; 28CtyYdSite!) on 8/2/06 was
22.2 ug/L, which is over 34,000 times greater than the Human Health WQC. A sample taken on
7/26/07 from Timber Ridge (Timber Ridge drainage; 28TimbRg000.2) showed a PCB conceniration
of 0.133 ug/L, which is 207 times greater than the Human Health WQC. Timber Ridge is a
development of apartment buildings in Los Alamos Town site that drains into Los Alamos

Canyon.11

As stated above this site has been mitigated by building a retention pond to prevent the
release of storm water runoff from the site.

66. The City of Santa Fe diverts water from the Rio Grande at its surface water diversion, the
Buckman Direct Diversion Project. This surface water is critical to Santa Fe’s effort to meet its
current and future water needs. City of Santa Fe, How the BDD Works, http:/fbddproject.org/about-
the-bdd/how-the-bdd-works/. Santa Fe shuts down its diversion whenever the City’s monitors in Los
Alamos and Pueblo Canyons detect storm water flows. City of Santa Fe, Buckman Direct Diversion
Project Warer Quality FAQs, hitp://bddproject.org/water-quality/water-quality-faqs/.

We concur, however the overall conclusion from the Buckman. Direct Diversion Project,
Independent Peer Review, Final Report from December 3, 2010 states the following:

o Storm water discharge from Los Alamos County and LANL is episodic, and does not pose a
health risk, and contaminated groundwater at Los Alamos County and LANL does not impact
the water gquality at the BDD intake.

There is no significant health risk for BDD water system consumers.

» Chemical and radionuclide levels in the Rio Grande are within acceptable drinking water
criterias and/or are naturally occurring.

o There is very little if any contribution from Los Alamos County and LANL to the Rio Grande
during normal base flow conditions.

Storm water discharge from Los Alamos County énd LANL does not pose a health risk.
There are no contributions from Los Alamos County and LANL groundwater to the Buckman
well field.

67. The City of Albuquerque also diverts surface water from the Rio Grande and uses it for drinking
water. Albuquerque Bernalilio County Water Utility Authority, San Juan Chama Project,
http:/fwww.abcwua.org/San_Juan_Chama_Project.aspx. The City relies upon this diversion project,
referred to as the San Juan-Chama Drinking Water Project, for the majority of the City’s drinking
water and projects a substantial need for this surface water far inte the future.1z

The City of Albuquergue and the Albugquergue Bernalillo Water Utility Authority have
consistently used San Juan-Chama water captured in the Rio Grande with the water
delivered to their customers meeting all Safe Drinking Water Quality requirements.
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Appendix 3: Summary of Issues Raised on the Petition by LANL and Los Alamos Country

Summary of Issues Raised by Los Alamos County and the Los

Alamos National Laboratory (LANL) on the Amigos Bravos

Petition -
Tapic Amigas Bravos Petition To | Los Alamos Los Alamos National EPA's Response
EPA Region 6 County Laboratory (LANL)
Population The petition states that The | The population in | In regards to the Note that unlike the Phase I and
growth/densely | Los Alamos has meets the 1990 for Los population, the number | II automatic designations by
populated small MS4 definition as Alamos was of residents of Los rule, neither population nor
defailed in 40 CFR 122.32in | 18,115,the 2000 | Alamos County is stable | population densityisa
that it has a population greater | population was or decreasing. mandatory criteria under any of
than 10,000 and 2 population | 18,343, the 2010 ;| Employment levels at the | the designation provisions. EPA
density of greater than 1,000 | population was Laboratory have is focusing more on the
per square mile. According fo | 17,950 and the similarly remained stable | impaired waters and potential
the 2010 Census, the density | 2013 estimated or decreased. These for discharges to be causing or
of the Los Alamos Town site | population for Los | numbers are expected to | contributing to the impairments.
CDP is 1,078.7 persons per Alamos County remain the same if not
square mile, The other was 17,798. This | decreased further.
densely inhabited place is the | shows that there
County is the community of | has been very little
White Rock Canyon and the | growth to the
density is 811.8 persons per County over the
square mile. Adding to the last twenty years.

density in Los Alamos County
is its growing commuter
population. As of the year
2000 the commuter
population in the county was
8,673 and had grown steadily
from 1980 through 2000. By
2010, the comeuter
population had grown to
0,072




LANL LANL has coverage under an | Per Page 3 of Part | Per Page 3 of Part I.C. of | EPA agrees that the TALs are
individual individual storm water permit | 1.C. of the LANL | the LANL IP, Applicable | not same as the NM WQC but
storm water NM0030759 {(LANL IP), IP, Applicable Target Action Levels there also have been several
permit issued by the Environmental | Target Action {TALs) are niot contaminants exceedances in
Protection Agency. This Levels (TALs) are | themselves effluent the storrn water sampies
permit covers 405 not themselves limitations, but are collected by the NMED Pajarito
contaminated sites, which are | effluent benchmarks 1o determine | Platean Special Study /
called either Solid Waste limitations, but are | the effectiveness of Assessment. In addition, based
Management Units (SWMUSs) | benchmarks to control measures on both 2012-2014 State of
or Areas of Concern (AOCs). | determine the implemented to meet the | New Mexico Clean Water Act
These sites are monitored at | effectiveness of non-numeric technology | 303b/305b 2014 Integrated
250 Site Monitoring Areas control measures | based effluent Report and the 2014-2016 State
(SMAs). NM00630759 only implemented to limitations. The LANL of New Mexico Clean Water
regulates these sites. meet the non- documents cited in the Act §303(d)y305(b) Integrated
NMU0030759 does not regulate | numeric petition report Report, severat ephemeral and
general urbanized runoff at technology based | exceedances of TALs intermittent waters in the Los
LANL or from the Los effluent and do not reference NM | Alamos area are listed as
Alamos Townsite. See limitations, The WwWQC. impaired for one or more
NPDES permit # NM0030759 | LANL documents pollutants including PCBs,
(LANL IP). The target action | cited in the gross alpha, afuminum, copper,
levels (TALs) developed in petition report zinc, and mercury.
the LANL IP are based on and | exceedances of
equivalent to New Mexico TALs and do not
State water quality criteria reference NM
(WQC). LANL IP at 3 (Part WwQC.
I).




LANL studies
of storm water
mnoff on

PCBs
contamination

The LANL PCB study found
40 of the 41 Los Alamos
urban storm water samples
were abave

the New Mexico human
health water quality criteria
for PCBs and 19 of the 41 Los
Alamos

urban storm water samples
were above the New Mexico
wildlife habitat water quality
criteria (WQC) for PCBs. Id.
at 4 (Paragraphs 33-34). The
LANL repott concluded that
suspended PCBs carried by
urban runcff from the Los
Alamos Townsite were 10 to
200 times more enriched with
PCBs than at non-urban
influenced Pajarito Plateau

The statement of
facts gathered
from the various
LANL reports
have not all been.
porirayed
accurately. The
PCB report
identifies baseline
values but does not
state that urban
development in
Los Alamos
County is
contributing large
amount of PCBs to
receiving waters.

The PCB report identifies
baseline values but does
not state that urban
development in Los
Alamos County is
comtributing large
amount of PCBs to
receiving waters, LANL/
Department of Energy
(DOE) are unaware of
data reflecting
Laboratory impacts on
any drinking water
gystem. The Los Alamos
County 2013 Water
Quality Report,
sumrmarizes the most
recent monitoring results
required by EPA's Safe
Drinking Water Act
Program. The water is
Los Alamos County
meets all federal and

state drinking water
quality standards.

Based on both 2012-2014 State
of New Mexico Clean Water
Act 303b/305b 2014 Integrated
Report and the 2014-2016 State
of New Mexico Clean Water
Act §303(d)/305(b) Integrated
Report, several ephemeral and
intermittent waters in the Los
Alamos area are listed as
impaired for one or more
pollutants including PCBs,
gross alpha, aluminum, copper,
zinc, and mercury. In addition,
EPA notices that in the NMED
Pajarito Plateau Special Study /
Assessment, the 2007 NMED
sampling data in 2007 and 2006
show levels of PCBs in storm
water draining off of urban
areas in Los Alamos Townsite
to be more than 34,000 times
greater than the NM Human
Health WQC.




LANL studies | A Laboratory study of metals | The statement of | The metal report Based on both 2012-2014 State
of storm water | contamination in storm water | facts gathered identifies baseline values | of New Mexico Clean Water
runoff on nmeoff from urban ateas at from the various | but does not state that Act 303b/305b 2014 Integrated
metal LANL LANL reports urban development in Report and the 2014-2016 State
confamination | and the Los Alamos Townsite | have notall been | Los Alamos County is of New Mexico Clean Water
found exceedances of New portrayed contributing large Act §303(d)/305(b) Integrated
Mexico water quality criteria | accurately. The amount of metals to Report, several ephemeral and
for metal report Teceiving waters. intermittent waters in the Los
cadminm, copper, and zinc. identifies baseline | LANL/ Department of Alamos area gre listed as
values but does not | Energy (DOE) are impaired for one or more
state that urban unaware of data poliutants including PCBs,
.| development in reflecting Laboratory gross alpha, aluminum, coppet,
Los Alamos impacts on any drinking | zinc, and mercury, Discharges
County is water system. The Los containing these pollutants have
contributing large |} Alamos County 2013 the potential to be causing or
amount of metals | Water Quality Report, contributing to the in stream
to receiving summarizes the most impairments.
waters. recent monitoring resulis
required by EPA’s Safe
Drinking Water Act
Program. The water is
Los Alamos County
meets all federal and
state drinking water
quality standards.




Possible Based on the 2012-2014 Los Alamos LANL states that inthe | Based on both 2012-2014 State
sources of State of New Mexico Clean | County states that | 2014-2016 State of New | of New Mexice Clean Water
pollutants in Water Act 303b/305b 2014 in the 2014-2016 | Mexico Clean Water Act | Act 303b/305b.2014 Integrated
the New Integrated Report , several State of New §303(8Y/305(b) Report and the 2014-2016 State
Mexico Clean | ephemeral and intenmittent Mexico Clean Integrated Report, the of New Mexico Clean Water
Water Act waters in the Los Alamos area | Water Act probable source lists are | Act §303(d)/305(b) Integrated
§303(d)/305(b) | are listed as impaired for one | §303(dY305(b) removed and replaced Report, several ephemeral and
Integrated or more pollutants including | Integrated Report, | with "Source Unknown". | intermittent waters in the Los
Report PCBs, gross alpha, aluminum, | the probable Probable sources areto | Alamos arca are listed as
copper, zinc, and mercury and | source lists are be developed by the New | impaired for one or more
Impervious surface/parking | removed and Mexico Environmental | pollutants including PCBs,
lot runoff, post-development | replaced with Department in the Total | gross alpha, aluminum, copper,
erosion and sedimentation, | "Source Maximum Daily Load zinc, and mercury. Even though
and watershed runoff Unknown". {TMDL) planning the probable causes and sources
following forest fire are Probable sources | process. of impairments are removed
listed as sources of are to be and replaced with "Source
impairment. developed by the Unknown", urban and LANL
New Mexico discharges in the area do
Environmental comtain these pollutants.
Department in the
Total Maximum
Daily Load
(TMDL) planning
Process.




Buckman
Direct
Diversion(BDD
) Project

The City of Santa Fe diverts
water from the Rio Grande at
its surface water diversion,
the BDD Project. This surface
water is critical to Santa Fe’s
effort to meet its current and
future water needs. City of
Santa Fe, How the BDD
Works,
http://bddproject.org/about-
the-bdd/how-the-bdd-works/.
Santa Fe shuts down its
diversion whenever the City’s
monitors in Los Alamos and
Pueblo Canyons detect storm
water flows. City of Santa Fe,
Buckman Direet Diversion
Project Water Quality FAQs,
http://bddproject.org/water-
quality/water-quality-fags/.

It is acknowledged
that the City of
Santa Fe diverts
water from the Rio
Grande, however
the overall
conclusion from
the Buckman
Direct Diversion
Project,
Independent Peer
Review, Final
Report from
December 3, 2010
states that storm
water discharge
from Los Alamos
County and LANL
is episodic, does
not pose a health
risk, and
contaminated
ground water at
Los Alamos
County and LANL
does not impact
the water quality at
the BDD intake.

It is acknowledged that
the City of Santa Fe
diverts water from the
Rio Grande, however the
overall conclusion from
the Buckman Direct
Diversion Project,
Independent Peer
Review, Final Report
from December 3, 2010
states that storm water
discharge from Los
Alamos County and
LANL is episodic, does
not pose a health risk,
and contaminated ground
water at Los Alamos
County and LANL does
not impact the water
quality at the BDD
intake.

BDD once was shut down due
to the storm water flow.
Designation and regulation of
storm water discharges from
Los Alamos County and LANL
will reduce the potential for
water quality impacts in the Rio
Grande.




Proposed MS4
Boundary

MS4 designation on Los
Alamos County.

If Los Alamos is
designated as an
M54, the County
requests that the
boundary of the
designation be
limited to the
Urbanized Cluster
areas be confined
to the mesa tops of
Los Alamos town
site cnly. The
County, requests
that White Rock
not be included in
the designation.

LANL Proposed MS4
Boundary would cover
portions of LANL closest
to Los Alamos Townsite,
but not all of LANL

property.

This designation of regulated
small municipal separate storm
sewer systems requiring
NPDES permit coverage applies
to municipal separate storm
sewer systems owned or
operated by:

1. LANL located within Los
Alamos County.

2. Los Alamos County located
within the Los Alamos and
White Rock Urban Clusters, as
defined by the latest decennial
Census,

3. New Mexico Department of
Transportation located within
the Los Alamos and White
Rock Urban Clusters, as defined
by the latest decennial Census,
plus serving or interconnected
with regulated LANL storm
SEWETS. .

Other storm sewers in more
rural areas of the County would
not be designated.
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4.0 METHODS FOR INTERPRETATION OF DATA

Monitoring requirements in the Administrative Procedures for Santa Fe River Target Flows
include:
Daily target flows and flow accounting (Bypass Flows)
Streamflow monitoring at below Nichols and above St. Francis gages
Wetted distance (Nichols Reservoir to end of flow)
Parameters for adaptive management, such as

a. Water quality in river

b. Surface water infiltration

¢. Surface/groundwater interaction

el NS

The Target Year for the Living River is from April 15" through April 14™. Flow accounting is
based on the target year.

4.1 Calculation of Bypass Flows

The below Nichols gage is used to calculate Bypass Flows. Data collected from the below
Nichol gage transducer is corrected for barometric effect, and the gage height measured by the
transducer is compared to ficld measurements for quality assurance and quality control
(QA/QC) practice. The established rating curve is applied to the measured gage height for
calculation of flow rate and volume. Results from the below Nichols gage are compared to
those obtained from the CRWTP for the calculated flows from the Splitter Box.

4.2 Calculation of Two-Mile Pond Area Water Budget

Daily stream flow losses and delays occur in the Two Mile Reservoir area as a result of
diversions through the restoration channel, infiltration above Old Stone Dam, seepage along
the Bypass Channel, and evaporation from the Two Mile pond riparian area. These effects
become amplified when stream flow above Old Stone Dam is less than 3 cfs.

The water budget is calculated using the following inflow and outflow components.

Daily Inflows:
1. Stilling Well A
2. Old Stone Dam seepage {best if measured with a portable weir)

Annual Inflows are considered as flow measured at the below Nichols gage, because no
significant streamflow losses are expected in the reach above the footprint of Old Stone Dam
Reservoir.

Outflows:
1. Stilling Well B
2. Restoration Channel below Two-Mile Pond (Parshall flume)

Calculation of the Two Mile Pond area water budget helps with determining the quantity of
bypass flow required for deliveries to Acequia Cerro Gordo and delayed stream flow effects
for management of daily target flow downstream.

2611 Broadbent Pkwy NE, Albug, NM 87107 JOHN SHOMAKER & ASSOCIATES, INC.
505-345-3407 « www.shomaker.com WATER-RESOURCE AND ENVIRONMENTAL CONSULTQ@S



Santa Fe Water Division -40 - May 2019

4.3 Calculation of Acequia Streamflow Consumption

Calculation of Acequia streamflow consumption are needed for flow accounting and for
developing a water budget for the target year and for calculation of seepage loss rates.
Acequias that divert form the Santa Fe River include:

1. Acequia del Llano

2. Acequia Cerro Gordo
3. Acequia Muralla

4. Acequia Madre

Acequia del Llano diversion is metered by the City at Nichols Reservoir. Streamflow
consumption is calculated by subtracting the average measured return (see Section 2.11) from
the metered diversion.

Acequia Cerro Gordo and Acequia Muralla streamflow consumption are currently calculated
from the diversion schedule provided by the Mayordomos. Based on field observations,
acequia diversions are fully consumed with no returns.

Acequia Madre streamflow consumption is calculated from the diversion schedule provided by
the Mayordomo. Reported diversions are compared to field measured diversions. at the
Parshall Flume. Based on field observations, acequia diversions are fully consumed with no
returns.

4.4 Calculation of Seepage Loss Rates and Water Budget for Target Year

Seepage loss rates are calculated from stream-flow measurements collected from the
monitoring network for the same day, from top to bottom of the Living River segment,
Streamflow measurements must be collected when acequias are not diverting, or diversion
must be quantified for accurate calculation of seepage loss for the upper reach. Calculation of
seepage loss rates can be referenced from JSAI (2018).

Water budget for the target year should include the following components and format.
(see JSAL 2018):
Table 3. Water budget, target year 2016

total volume of bypassed flows 731 100
loss due to evaporation 76 10.3
estimated acequia diversions 181 24.8
ET losses from Two Mile Pond system 21 2.9
streamflow past Wastewater Treatment Facility 41 5.6
streamflow infiltrated 412 56.4
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW MEXICO

AMIGOS BRAVOS,

)
Plaintiff, ) Case No. 1:19-cv-852
)
V. ) PETITION FOR REVIEW OF
AGENCY ACTION
UNITED STATES ENVIRONMENTAL )
PROTECTION AGENCY, ANDREW )
WHEELER, in his official capacity as )
Administrator of the Environmental )
Protection Agency; KEN MCQUEEN, in
his official capacity as Regional )
Administrator Environmental Protection )
Agency Region 6, )
Defendants. ;
INTRODUCTION
1. Plaintiff Amigos Bravos brings this action for declaratory and injunctive relief

challenging the failure of the Federal Defendant, Environmental Protection Agency;
Environmental Protection Agency Administrator, Andrew Wheeler; and Environmental
Protection Agency Region VI Regional Administrator, Ken McQueen (collectively “EPA™) to
address the significant water quality problems in Los Alamos County caused by unregulated
urban stormwater runoff, as required under the Clean Water Act. 33 U.S.C. §§ 1251, ef seq.
Specifically, Amigos Bravos is challenging EPA's failure to respond promptly to Amigos Bravos'
Petition for a Determination that Storm Water Discharges in LLos Alamos County Contribute to
Water Quality Standards Violations and Require a Clean Water Act Permit ("Petition"), attached
hereto as Exhibit A.

2. EPA’s failure to provide the required response to the petition has left the waters of
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Los Alamos County unprotected from stormwater runoff from the developed and urban areas
within the County. As aresult, the discharges of stormwater from municipal separate storm
sewer systems ("MS4s”) from developed and urban areas of Los Alamos County have caused or
contributed to violations of one or more New Mexico water quality standards. This runoff
contains pollutants, such as gross alpha (a measurement of overall radioactivity), PCBs,
aluminum, copper, radium, cyanide, mercury, and selenium. The State of New Mexico has
identified numerous water bodies in Los Alamos County as degraded by these types of
pollutants, such that they are not fully supporting their designated beneficial uses.

3. Despite this, because of EPA’s inaction, these discharges are not regulated under
the Clean Water Act’s National Pollutant Discharge Elimination System (“NPDES”™), 33 U.S.C.
§ 1342, which requires the issuance of permits to reduce and eliminate the discharge of such
pollutants to the maximum extent practicable and to address water quality impacts.

4. Amigos Bravos seeks declaratory relief against the EPA, in accord with the Clean
Water Act (“CWA” or “Act”) and Administrative Procedure Act (“APA™), for EPA’s ongoing
and arbitrary failure to respond to the Petition. Amigos Bravos also seeks injunctive relief,
requiring EPA to provide the required response by a date certain, in compliance with the law.

5. If they prevail, Amigos Bravos will seek an award of attorneys’ fees, costs, and
other expenses pursuant to the Clean Water Act, 33 U.S.C. § 1365, and the Equal Access to

Justice Act, 28 U.S.C. § 2412,
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JURISDICTION & VENUE

6. This action arises under the Clean Water Act ("CWA” or “Act™), 33 US.C. §
1365(a)(2), and the Administrative Procedure Act (“APA™), 5 U.S.C. §§ 551-706, specifically
sections 553(e), 555(b) and (¢), and 706(]).

7. This Court has jurisdiction over this action pursuant to 28 U.S.C. § 1331 (federal
question) and 33 U.S.C. § 1365(a) (CWA citizen suit jurisdiction). The requested relief is proper
under 28 U.S.C. § 2201(a), 28 U.S.C. § 2202, 33 U.S.C. § 1365(a), and 5 U.S.C. §§ 705, 706.

8. This action reflects an actual, present, and justiciable controversy between
Amigos Bravos and the Federal Defendants. Amigos Bravos and its members will suffer adverse
and irreparable injuries-in-fact to their legally protected interests in the affected area’s
environmental resources if EPA continues to violate federal laws as alleged herein. These
injuries are concrete and particularized and fairly traceable to EPA’s failure to act, providing the
requisite personal stake in the outcome of this controversy necessary for this Court’s jurisdiction.

9. The requested relief would redress Amigos Bravos’ actual, concrete injuries
caused by the EPA’s failure to comply with duties mandated by CWA and the regulations
promulgated pursuant thereto.

10. On June 26, 2019, Amigos Bravos sent EPA the required Notice of Intent to Sue,
pursuant to 33 U.S.C. § 1365(b)(1)(A). EPA has yet to submit a response to Amigos Bravos’
notice letter.

11.  Venue in this Court is proper pursuant to 28 U.S.C. § 1391(b)(2) because Los
Alamos County is located in New Mexico, and therefore a substantial part of the events or

omissions giving rise to the claim occurred in this district and a substantial part of the property
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that is the subject of the action is situated in this district. Venue is also proper under 28 U.S.C. §
1391(e)(1) because this is a civil action in which a defendant is an officer or employee of an
agency of the United States acting in his official capacity and Amigos Bravos maintains its
principal place of business in New Mexico.
PARTIES

12.  Plaintiff AMIGOS BRAVOS is a nonprofit water protection organization whose
mission is to protect and restore the waters of New Mexico. Amigos Bravos works to preserve
the ecological and cultural integrity of New Mexico’s watersheds by assuring compliance with
environmental laws and holding polluters and governments accountable for their actions.
Through this work, Amigos Bravos ensures that New Mexico’s watersheds provide clean water
for irrigating, swimming, fishing, and boating. Amigos Bravos’ effort is inspired by New
Mexico’s traditional water users and guided by the vision of water as both a cultural and natural
resource. Amigos Bravos has members throughout New Mexico that use and enjoy the water
resources of New Mexico for itrigation, livestock watering, fishing, recreation, spiritual pursuits,
and aesthetic interests. Amigos Bravos brings this action on its own behalf and on behalf of its
adversely affected members

13.  Amigos Bravos’ members use and enjoy the wildlands, wildlife habitat, rivers,
streams, and healthy environment in and downstream from Los Alamos County for hiking,
fishing, hunting, camping, photographing scenery and wildlife, wildlife viewing, aesthetic
enjoyment, spiritual contemplation, religious practices and ceremonies, and engaging in other
vocational, scientific, and recreational activities. Amigos Bravos’ members derive recreational,

inspirational, spiritual, religious, scientific, educational, and aesthetic benefit from their activities
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in the County. Amigos Bravos’ members intend to continue to use and enjoy these areas, and
their cultural resources, wildlands, wildlife habitat, rivers, streams, and healthy environments
frequently and on an ongoing basis long into the future.

14.  Amigos Bravos and its members have a procedural interest in EPA’s full
compliance with the Clean Water Act, its substantive protections for water bodies from the
impacts of stormwater runoff, and the Act's and its implementing regulations' procedural
requirements.

15. The aesthetic, recreational, scientific, educational, spiritual, religious, and
procedural interests of Amigos Bravos and their members who use lands in and around Los
Alamos County have been adversely affected and irreparably injured by the EPA’s failure to act
on the Petition and to protect the County’s waterbodies from stormwater runoff. These are
actual, concrete injuries caused by EPA’s failure to comply with mandatory duties under the
Clean Water Act and its implementing regulations. The injuries would be redressed by the relief
sought.

16.  Defendant UNITED STATES ENVIRONMENTAL PROTECTION AGENCY, a
federal agency, is responsible for implementing the CWA. See 33 U.S8.C. §§ 1251-1387.

17. Defendant ANDREW WHEELER is the Administrator of the EPA. In that role,
he is charged with the duty to uphold the Clean Water Act and its implementing regulations and
to take required regulatory actions according to the schedules established therein.

18.  Defendant KEN MCQUEEN is the Regional Administrator of Region 6 of the

EPA. In that role, he is charged with the duty to uphold the Clean Water Act and its
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implementing regulations and to take required regulatory actions according to the schedules
established therein.
STATUTORY BACKGROUND

A. The Clean Water Act

19. The Clean Water Act is designed to “restore and maintain the chemical, physical,
and biological integrity of the Nation’s waters.” 33 U.S.C. § 1251(a). The primary goal of the
CWA is to eliminate the discharge of pollutants into navigable waters entirely; it also establishes
“an interim goal of water quality which provides for the protection and propagation of fish,
shellfish, and wildlife,” id. § 1251(a)(1)~(2), and sets a “national policy that the discharge of
toxic pollutants in toxic amounts be prohibited[.]” Id. § 1251(a)(3).

20.  To meet these water quality goals, the CWA requires that states develop water
quality standards that establish, and then protect, the desired conditions of each waterway within
the state’s regulatory jurisdiction. See id. § 1313(a); see also 40 C.F.R. § 131.11{a)(1). Water
quality standards must include three elements: (1) one or more designated uses of a waterway;
(2) numeric and narrative criteria specifying the water quality conditions, such as maximum
amounts of toxic pollutants, maximum temperature levels, and the like, that are necessary to
protect designated uses; and (3) an antidegradation policy that protects existing uses and ensures
that high quality waters will be maintained. 33 U.S.C. §§ 1313(c)(2), (d)(4)(B); 40 C.F.R. Part
131, Subpart B. For waters with multiple uses designations, the criteria must support the most
sensitive use. 40 CF.R. § 131.11(a)(1).

21.  The standards must be sufficient to protect the public health or welfare, enhance

the quality of water and wherever attainable, provide water quality for the protection and
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propagation of fish, shellfish and wildlife and for recreation in and on the water, taking into
consideration their use and value for public water supplies, and agricultural, industrial, and other
purposes including navigation. See 33 U.S.C. § 1313(c)(2)(A). These standards serve as the
regulatory basis for water quality-based treatment controls and strategies. See 40 C.F.R. § 131.2.
24,

22.  States have the primary responsibility for reviewing, establishing, and revising
water quality standards for those waters within their borders. See 33 U.S.C. § 1313(c)(1). New
Mexico has established, and EPA has approved, water quality standards pursuant to this

requirement.

23.  Section 303(d)(2) of the CWA requires States to “submit to the Administrator
from time to time” a list of “waters identified and loads established under” subsections
303(d)}(1)(A)A(D), including, among other components, a list of waters for which technology-
based effluent limitations “are not stringent enough to implement any water quality standard

applicable to such waters.” 33 U.S.C. § 1313(d)(2); see also 40 C.F.R. §§ 130.7(b); 130.10(b),
(d).

24.  Such waters are called “water quality limited” or “impaired” waters. 40 C.F.R. §
131.3(h) (“Water quality limited segment means any segment where it is known that water
quality does not meet applicable water quality standards, and/or is not expected to meet
applicable water quality standards.” (emphasis in original)).

25.  In order to ensure that such water quality standards will be achieved, no person
may discharge any pollutant into waters of the United States from a point source without a
National Pollutant Discharge Elimination System (“NPDES™) permit. 33 U.S.C. §§ 1311(a),

1362(12)(A). NPDES permits must impose water quality-based effluent limitations, in addition
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to any applicable technology-based effluent limitations, when necessary to meet water quality
standards. 33 U.S.C. § 1311(b).

26.  The Act defines “point source™ as “any discernible, confined and discrete
conveyance, including but not limited to any pipe, ditch, channel, tunnel, conduit . . . from which
pollutants are or may be discharged.” 33 U.S.C. § 1362(14). EPA’s Clean Water Act regulations
further specify that “discharge of a pollutant” includes “additions of pollutants into waters of the
United States from|[] surface runoff which is collected or channeled by man.” 40 CF.R. § 122.2.

27.  The Clean Water Act requires NPDES permits for discharges of industrial and
municipal storm water. 33 U.S.C. § 1342(p)(2). Municipal separate storm sewer system
(“MS4”} are separate storm sewers and are categorized by EPA as large, medium, or small. 40
C.F.R. § 122.26(b)(18).

28. A small MS4 is a storm sewer system “[o]Jwned or operated by the United States,
a State, city, town, borough, county, parish, district, association, or other public body (created by
or pursuant to State law) having jurisdiction over disposal of sewage, industrial wastes, storm
water, or other wastes” in any place with a population under 100,000 people, that is not
otherwise designated as a large or medium MS4. Id. § 122.26(b)(16)(i)-(ii). Sewer systems
“similar to separate storm sewer systems in municipalities, such as systems at military bases,
large hospital or prison complexes, and highways and other thoroughfares™ are also small MS4s.
Id. § 122.26(b)(16)(ii).

29.  The permitting agency must designate a small MS4 for regulation under the
NPDES permitting program when it determines the MS4 “has the potential to result in

exceedances of water quality standards, including impairment of designated uses, or other
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significant water quality impacts, including habitat and biological impacts.” 40 C.F.R. §
123.35(b)(1)(i). EPA has stated that “significant water quality impacts” may occur when the
MS4 discharges to sensitive waters or is a significant contributor of pollutants to waters of the
United States, and there is ineffective protection of water quality by other programs. 40 C.F.R. §
123.35(b)(1)(ii).

30. The Clean Water Act mandates that EPA require NPDES permits for any storm
water discharge that the Administrator or the State director determines “contributes to a violation
of a water quality standard or is a significant contributor of pollutants to waters of the United
States.” 33 U.S.C. § 1342(p)(2)(E); 40 C.F.R. § 122.26(a)(1)(v). This catch-all authority —
known as the “residual designation authority”— ensures that problematic discharges of storm
water do not go unregulated.

31.  Once EPA has made a finding or determination that a category of discharges
meets the statutory criterion of “contributfing] to a violation of a water quality standard,” it must
designate that category for regulation, and those “operators shall be required to obtain a NPDES
permit.” 40 C.F.R. § 122.26(a)(9)(i)(D).

32.  Citizens may petition the permitting agency “to require a NPDES permit for a
discharge which is composed entirely of storm water which contributes to a violation of a water
quality standard or is a significant contributor of pollutants to waters of the United States.” 40
C.F.R. § 122.26(f)(2).

33.  EPA “shall make a final determination on any petition received under this section

within 90 days after receiving [such a] petition.” 40 C.F.R. § 122.26(f)(5).
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34. A citizen may also petition the permitting agency for the designation of a large,
medium, or small municipal separate storm sewer system. 40 C.F.R. § 122.26(f)(4).

35. EPA must make a final decision on any such petition to designate a small MS4
within 180 days. 40 C.F.R. § 122.26(f)(5).

36. InNew Mexico, EPA Region VI is the permitting agency.

B. Administrative Procedure Act

37.  The APA provides a right to judicial review to any “person suffering legal wrong
because of agency action.” 5 U.S.C. § 702. Actions that are reviewable under the APA include
final agency actions “for which there is no other adequate remedy in a court.” Id.

38. Under the APA, a reviewing court shall, infer alia, “hold unlawful and set aside
agency action . . . found to be arbitrary, capricious, an abuse of discretion, or otherwise not in
accordance with law.” 5 U.S.C. § 706(2)(A). Agency actions may also be set aside in other
circumstances, such as where the action is “without observance of procedure required by law.” 5
U.S.C. § 706(2)(B)-(F).

STATEMENT OF FACTS

A, Environmental Impacts of Stormwater Runoff in Los Alamos County, NM

39.  Los Alamos County is located in north-central New Mexico, approximately 60
miles northeast of Albuquerque and 25 miles northwest of Santa Fe. The County’s two main
population centers are Los Alamos Townsite and the community of White Rock Canyon.

40, Los Alamos County is also home to the 36 square mile L.os Alamos National
Laboratory ("LANL").

41.  The Los Alamos Townsite and the urbanized areas of LANL sit on the Pajarito
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Plateau, which consists of a series of finger-like mesas separated by deep east-to-west-oriented
canyons cut by streams.

42.  The LANL property contains all or parts of seven primary watersheds that drain
directly into the Rio Grande, including: Los Alamos, Sandia, Mortandad, Pajarito, Water, Ancho,
and Chaquehui Canyons.

43.  The Los Alamos Townsite and the urbanized areas of LANL drain into five
canyons: Los Alamos, Pueblo, Sandia, Bayo, and Mortandad Canyons.

44.  Stormwater runoff poses a significant threat to water quality. Stormwater runoff
is generated from rain and snowmelt events that flow over land or impervious surfaces, such as
paved streets, parking fots, and building rooftops, and does not soak into the ground. The runoff
picks up pollutants like trash, chemicals, oils, and dirt/sediment that can harm rivers, streams,
and lakes.

45.  In addition to carrying "conventional” pollutants (e.g., increased temperature, pH,
low dissolved oxygen, and turbidity), stormwater runoff also contains toxic pollutants such as
heavy metals, oil and grease, pesticides, and organic compounds. Stormwater runoff from
residential, commercial, and industrial areas also impact nearby waterways as a high volume of
flow contributes to erosion and sedimentation, and affects aquatic habitats.

46.  Many of the watersheds in Los Alamos County are highly polluted and are water
quality limited because they do meet New Mexico’s water quality standards.

47.  Water quality standards for waters in Los Alamos County are detailed in the New
Mexico Administrative Code (“NMAC”) at sections 20.6.4.114, 20.6.4.126, 20.6.4.127, and

20.6.4.129, and include various designated uses such as high quality aqutic life, livestock
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watering, primary contact and wildlife habitat. There are numeric criteria for numerous
pollutants such as PCBs, copper, mercury, gross alpha, silver, selenium, and aluminum that also
apply to these waters, These pollutants are known to be discharged with stormwater,

48.  Los Alamos Canyon within LANL property is impaired for gross alpha (a
measurement of overall radioactivity), PCBs, aluminum, radium, cynanide, mercury, and
selenium.

49.  The same is true of several other areas throughout the county, including but not
limited to:

a. Sandia Canyon: Impaired for PCBs, aluminum, copper, gross alpha, and mercury.

b. Pueblo Canyon: Impaired for gross alpha, PCBs, aluminum, copper, and
temperature and mercury.

¢. Mortandad Canyon: Impaired for PCBs, mercury, copper, and gross alpha.

d. Pajarito Canyon: Impaired for gross alpha, aluminum, PCBs, silver, mercury,
cyanide, and copper.

e. Acid Canyon: Impaired for aluminum, copper, gross alpha and PCBs
f. DP Canyon: Impaired for aluminum, copper, gross alpha, and PCBs.
g. Arroyo de la Delfe: Impaired for aluminum, copper, gross alpha, and PCBs.
h. Three Mile Canyon: Impaired for gross alpha
i. Canada del Buey: Impaired for gross alpha and PCBs.
j. Canon de Valle: Impaired for gross alpha and PCBs.
k. Chaquehul Canyon: Impaired for PCBs.
50.  The New Mexico Environment Department (*NMED”) has concluded that in

many of these areas urban runoff is the cause of these water pollution problems. NMED has

repeatedly noted that impervious surface/parking lot runoff, post-development erosion and
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sedimentation, and industrial/commercial site stormwater discharge, are causing, or at least
contributing to, these issues.

51.  For example, in its 2012-2014 report on water quality issues in the state, the State
of New Mexico found that water quality in Sandia, Mortandad, Pajarito, and Pueblo Canyons is
impaired because of urban-related causes such as impervious surfaces, parking lots, construction,
and development. NMED data also shows substantial water quality impairment in Los Alamos
Canyon downgradient from most of the urbanized areas at LANL.

52.  Inaddition, LANL has published two detailed studies of stormwater runoff from
the Pajarito Plateau, focusing respectively on PCB contamination and metals contamination. Los
Alamos National Laboratory, Polychlorinated Biphenyls in Precipitation and Stormwater within
the Upper Rio Grande Watershed 2 (May 2012) (LA-UR-12-1081} (“PCB Report™) and Los
Alamos National Laboratory, Background Metals Concentrations and Radioactivity in Storm
Water on the Pajarito Plateau Northern New Mexico 2 (April 2013) (LA-UR-13-22841) (“Metals
Report”). These studies show a significant contribution of both PCBs and metals from urban
runoff on the Pajarito Plateau.

53.  Specifically, the LANL PCB Report found 40 of the 41 Los Alamos urban
stormwater samples were above the New Mexico Human Health water quality criteria for PCBs
and 19 of the 41 Los Alamos urban stormwater samples were above the New Mexico Wildlife
Habitat water quality criteria for PCBs. The LANL report concluded that suspended PCBs
carried by urban runoff from the Los Alamos Townsite were 10 to 200 times more enriched with
PCBs than at non-urban influenced Pajarito Plateau sites.

54.  These findings are consistent with information gathered by NMED in 2006 and

PAGE 12 OF 19

114



Case 1:19-cv-00852 Document 1 Filed 09/16/19 Page 14 of 19

2007. There, NMED collected stormwater samples from urban sites containing PCBs as high as
255 times the state’'s PCB Human Health water quality criteria. NMED sampling data in 2006
and 2007 show levels of PCBs in stormwater draining off of urban areas in Los Alamos
Townsite to be more than 34,000 times greater than the New Mexico Human Health water
quality criteria.

55. With respect to metals, LANL’s Metal Report, which studied metal contamination
in stormwater runoff from urban areas at LANL and the Los Alamos Townsite, found
exceedances of New Mexico water quality criteria for cadmium, copper, and zinc. In addition,
the LANL Metals Report demonstrated that values for copper, zinc, and nickel in urban
stormwater runoff in Los Alamos County substantially exceeded non-urban influenced Pajarito
Plateau stormwater concentrations.

56.  The LANL studies of PCB and metal-contaminated runoff tie these contaminants
to the urban areas of the Pajarito Plateau.

B. Amigos Bravos’ Petition

57.  On June 30, 2014, Amigos Bravos’ petitioned EPA for a determination that
stormwater discharges in Los Alamos County contribute to water quality standards violations
and require a Clean Water Act permit. Exhibit A.

58.  On March 17, 2015, EPA made a “preliminary determination” that discharges of
stormwater on LANL property and urban portions of Los Alamos County are causing or
contributing to “exceedances of state water quality standards, including impairment of
designated uses, or other significant water quality impacts such as habitat and biological

impacts.” Letter, R. Curry, Regional Administrator, EPA Region 6 to R. Conn, Projects
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Director, Amigos Bravos (March 6, 2015).

59.  EPA subsequently held a public comment period on the preliminary designation.
80 Fed. Reg. 13,852 (Mar. 17, 2015). The comment period closed on June 15, 2015.

60.  Since that time, EPA has made no apparent progress on issuing a final
determination to designate these discharges as requiring NPDES permit coverage.

CLAIMS FOR RELIEF
First Claim for Relief
(Violation of CWA—Failure to Respond to the Petition)

61.  The allegations made in all preceding paragraphs are re-alleged and incorporated
by this reference.

62.  Under the Clean Water Act’s implementing regulations any person may petition
the EPA to require a NPDES permit for a discharge which is composed entirely of storm water
which contributes to a violation of a water quality standard or is a significant contributor of
pollutants to waters of the United States within 90 days. 40 C.F.R. § 122.26(f)(2).

63. Amigos Bravos submitted such a petition to EPA on June 30, 2014.

64. The Clean Water Act’s implementing regulations expressly require EPA to make
“a final determination on any petition received under [40 C.F.R. § 122.26(f)(2)] within 90 days
after receiving the petition.” 40 C.E.R. § 122.26(f)(5).

65.  EPA has failed to provide Amigos Bravos with a final determination on its
Petition.

66. EPA’s failure to act is a violation of the Clean Water Act and its implementing

regulations.
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Second Claim for Relief

(Violation of CWA—Failure to Respond to the Petition)

67.  The allegations made in all preceding paragraphs are re-alleged and incorporated
by this reference.

68.  Under the Clean Water Act’s implementing regulations any person may petition
the EPA “for the designation of a large, medium, or small municipal separate storm sewer
system as defined by paragraph (b)(4)(iv), (b)(7)(iv), or (b)(16) of this section.” 40 C.F.R. §
122.26(H)(4).

69.  Amigos Bravos submitted such a petition to EPA on June 30, 2014.

70.  The Clean Water Act’s implementing regulations expressly require EPA “shall
make a final determination on the petition within 180 days after its receipt” of any petition under
40 C.F.R. § 122.26()(4) to designate a small MS4. 40 C.F.R. § 122.26()(5).

71.  EPA has failed to provide Amigos Bravos with a final determination on its
Petition.

72.  EPA’s failure to act is a violation of the Clean Water Act and its implementing
regulations.

Third Claim for Relief

(Violation of APA—Failure to Respond to the Petition)

73.  The allegations made in all preceding paragraphs are re-alleged and incorporated
by this reference.

74.  The APA requires agencies to conclude issues presented to them “within a
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reasonable time” and empowers reviewing courts to “compel agency action unlawfully withheld
or unreasonably delayed[.]” 5 U.S.C. §§ 555(b), 706(1).
75. Amigos Bravos’ submission of its Petition to EPA in June 2014, triggered EPA’s
duty under the APA to conclude the issues presented in Amigos Bravos’ Petition within a
reasonable time.
76.  As of the filing of this Complaint, EPA has not responded to the Petition.
77.  EPA’s failure to respond to the Petition represents a failure to conclude the issues
presented in that Petition within a reasonable time.
78.  EPA’s failure to respond to the Petition constitutes an unreasonable delay of
agency action under 5 U.S.C. § 706(1).
RELIEF REQUESTED
WHEREFORE, Plaintiff Amigos Bravos respectfully requests that this Court:
A, Declare that Defendants have violated the Clean Water Act and its implementing
regulations, and/or the APA by failing to respond with 90 days to Plaintiff’s
Petition to require a NPDES permit for a discharge which is composed entirely of
storm water which contributes to a violation of a water quality standard or is a
significant contributor of pollutants to waters of the United States;
B. Declare that Defendants have violated the Clean Water Act and its implementing
regulations, and/or the APA by failing to respond with 180 days to Plaintiff”s
Petition to designate areas with Los Alamos County as Small MS4s;
C. Order Defendants to issue, by a reasonable date certain, a final determination on

the Petition to require a NPDES permit for a discharge which is composed
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entirely of storm water which contributes to a violation of a water quality standard
or is a significant contributor of pollutants to waters of the United States;

D. Order Defendants to issue, by a reasonable date certain, a final determination on
the Petition to designate areas with Los Alamos County as Small MS4s;

E. Award the Plaintiffs their fees, costs, and other expenses as provided by
applicable law;

F. Provide any further relief that the Court views as just and equitable.

Respectfully submitted this 16th day of September 2019,

{s/ Kelly E. Nokes

Kelly E. Nokes {(NM Bar ID. 152525)

WESTERN ENVIRONMENTAL LAW CENTER
208 Paseo del Pueblo Sur, Suite 602

Taos, New Mexico 87571

Andrew Hawley (pro hac vice application pending)
WESTERN ENVIRONMENTAL LAW CENTER
1402 3 Avenue, Suite 1022

Seattle, Washington 98101

Counsel for Plaintiffs

Attachment A. A Petition by Amigos Bravos for a Determination that Storm Water
Discharges in Los Alamos County Contribute to Water Quality Standards Violations and
Require a Clean Water Act Permit (June 30, 2014)
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CERTIFICATE OF SERVICE
I hereby certify that a copy of the foregoing PETITION FOR REVIEW was served on all

counsel of record through the Court’s ECF system on this 16th day of September 2019.

/s/ Kelly E. Nokes

Counsel for Plaintiff
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Clean Water Act Section 401 Proposed Rule — Factsheet

Overview

This month, the Environmental Protection Agency signed a proposed ruie that would undercut
state and tribal authority under section 401 of the Clean Water Act, which authorizes states and
tribes to review the impacts of many different types of federally-licensed projects on waterways
within their borders and to put limits or stop unacceptable projects. It will soon be published for a
public comment period of 80 days.

New Mexico is, once again, one of the hardest hit states

New Mexico is one of the few states that does not have authority to write our own National
Pollutant Discharge Elimination System (NPDES) permits. EPA still writes NPDES permits in New
Mexico. NPDES permits contro! discharges from wastewater treatment plants, mines, industrial
activities all over this state. That means that we depend on the Clean Water Act Section 401
authority to provide state and tribal oversight of these permits. This proposed rule would limit this
authority.

More Details:

* The Clean Water Act is the nation’s most effective tool to protect clean water for all
Americans. Weakening the law’s state oversight and review puts the interests of the oil and
gas industry before the health and safety of the public, and will jeopardize our wetlands,
rivers, and streams.

e Energy projects and other federally authorized development should not come at the
expense of state and tribal communities’ ability to protect their water sources, provide clean
water, and limit risks of contamination from harmful chemicals that threaten the health of
kids and families.

+ States and tribes have used this Clean Water Act 401 authority to successfully protect their
water bodies from projects that create dangerous coal dust poliution, reservoir
contamination, and degradation of fish habitat.

# Rolling back environmental review safeguards worsens the condition of water resources
meant for recreational fishing, wildlife habitat conservation, and outdoor recreationat
activities that states depend on to anchor rural economies.

e When it comes to permitting energy infrastructure, the federal and state/tribal governments
have different concerns. The Clean Water Act 401 oversight makes sure states/tribes’ can't
be ignored and that local communities can participate.

e The Clean Water Act is essential to assess the impacts of federal projects on the health of
local communities. States and tribes should be encouraged, not impeded, when they seek
to protect their water.

Comment Deadline on Proposed Rule: October 215
For more information on how to submit a comment:
https://www.regulations.gov/docket?D=EPA-HQ-OW-2019-0405
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Buckman Direc! Diversion

A joint regional project of th;‘afy of Santa Fe and Santa Fe County fo build a refiable and sustainable water supply.

Memorandum
Date: September 24, 2019
To: Buckman Direct Diversion Board
From: Jamie-Rae, Administrative Assistant — Board Liaison
Via: Shannon Jones, Public Utilities Department Director

ITEM AND ISSUE:

2020 Buckman Direct Diversion Board Meetings Calendar

BACKGROUND AND SUMMARY:

The Buckman Direct Diversion Board meetings are normally conducted on the 1 Thursday of
each month with the January being the exception this year. The meetings are held in the City

Council Chambers. The following is the proposed 2020 meeting calendar:

DATE OF MEETING

Thursday, January 9, 2020 @ 4:00
Thursday, February 6, 2020 @ 4:00
Thursday, March 5, 2020 @ 4:00
Thursday, April 2, 2020 @ 4:00
Thursday, May 7, 2020 @ 4:00
Thursday, June 4, 2020 @ 4:00
Thursday, July 2, 2020 @ 4:00
Thursday, August 6, 2020 @ 4:00
Thursday, September 3, 2020 @ 4:00
Thursday, October 1, 2020 @ 4:00
Thursday, November 5, 2020 @ 4:00
Thursday, December 3, 2020 @ 4:00

RECOMMENDED ACTION:

For your approval.

=anta Fe i
\(W %)

c/o BDD Project Manager, Sangre de Cristo Water Division, City of Santa Fe « P.O, Box 908 » Santa Fe, NM 87504 - www.bddproject.org
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Mewnoranduin #  Buckman Direct Diversion

Date: October 3, 2019

To: Buckman Direct Diversion Board

From: Mackie M. Romero, BDD Financial Manage‘r/l}iﬁ/
Subject: 2020 FSAC Meeting Calendar

ITEM AND ISSUE:

2020 Fiscal Services and Audit Committee (FSAC) Meeting Calendar
BACKGROUND AND SUMMARY:

The BDD FSAC meetings are normally conducted within the 1% week of each month, prior to the BDD
Board meetings. These meetings are held in the Legal Conference Room of the County Administration
Building at 102 Grant Ave, 2™ floor.

The following is the proposed 2020 schedule for the Fiscal Services and Audit Committee meetings:

FSAC BDDB BCC
Tuesday January 7" @ 4:30pm January 9t January 14% & 28
Tuesday February 4% @ 4:30pm February 6% February 11t & 25%
Tuesday March 3" @ 4:30pm March 5% March 10™ & 31%
Monday March 30% @ 1:30pm April 2™ April 14% & 28th
Tuesday May 5% @ 4:30pm May 7t May 12t & 26
Tuesday June 2™ @ 4:30pm June 4% June 9* & 30t
Monday June 29" @ 1:30pm July 2% July 14 & 28%
Tuesday August 4" @ 4:30pm August 6% August 11% & 25"
Tuesday September 1% @ 4:30pm September 3 September 8% & 29
Monday September 28" @ 1:30pm October 1* October 13™ & 27
Tuesday November 3" @ 4:30pm November 5% November 10t & 24t
Tuesday December 1% @ 4:30pm December 3" December 8% & 29

This schedule was drafted so as not to conflict with Santa Fe County Commission meetings and
miscellaneous City of Santa Fe committee meetings and City Council meetings, therefore dates and iimes
are subject to change

ACTION REQUESTED:

For your approval.

e
Buckman Direct Diversion *+ 341 Caja del RioRd. * Santa Fe, NM 87506 %
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