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Buckman Direcl Diversion

October 21, 2019

Attention: Ms. Lauren Kaspareck

Oceans, Wetlands, and Communities Division
Office of Water

Environmental Protection Agency

1200 Pennsylvania Avenue NW

Washington, DC 20460

Re: Buckman Direct Diversion Board Comments on EPA Proposed Rule: Updating Regulation on Water
Quality Certification Docket ID No. EPA-HQ-OW-2019-0405

Dear Administrator Wheeler:

The Buckman Direct Diversion Board (the “BDD Board™) is a joint water supply project of the City of
Santa Fe and Santa Fe County, New Mexico. The BDD Project diverts its share of U.S. Bureau of Reclamation
San Juan-Chama Project water and native pre-1907 New Mexico water rights from the Rio Grande River and
treats it to drinking water standards for delivery to Santa Fe regional water customers. Physically, the BDD
Project is located on the Rio Grande River and is downstream of the cities of Espanola and Los Alamos, as well
as the portion of Los Alamos National Laboratory that is in the Los Alamos/Pueblo canyon watershed. Due to
its location on the Rio Grande the BDD Project has unique concerns regarding state certification of Section 401
Permits, including the certification of NPDES permits and other permits falling under Section 4010f the Clean
Water Act. As a foundational matter New Mexico is one of three states that does not have primacy under
Sections 402 and 404 of the Clean Water Act and relies on EPA permitting of point source discharges,
combined with state certification of those permits to protect its surface water quality designations.

The BDD Board opposes the EPA Proposed Rule: Updating Regulation on Water Quality Certification
(hereinafter the “Proposed Rule””) and submits the following comments in opposition.

The Proposed Rule Violates Principles of Cooperative Federalism and Empowers Federal Agencies over
States:

The BDD Board is opposed to the Proposed Rule because it upsets the fundamental concept of
cooperative federalism that underlies the existing process of Water Quality Certification. States, like New
Mexico, without Clean Water Act permitting authority rely on Section 401 Certification to maintain and protect
water quality with their borders by applying state water quality standards to federal permits. The Proposed Rule
strips states of the ability to protect jurisdictional waters within their borders by 1) limiting the “reasonable
time” in which a state may consider and process a request for certification'; 2) limiting the elements that a state

1 gpPA, “Updating Regulations on Water Quality Certification,” Federal Register, p. 41110.
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may consider and require of an applicant by imposing a one-size-fits-all seven point criteria for all requests for
state certification?; and 3) allowing the federal agency the authority to treat a state denial of certification as a
“failure to act” which gives the federal agency or applicant a veto over the state decision®. Combined, these
three proposed revisions to the rule take the power to regulate its own surface water from the states, and place
that power in the hands of the applicant and the federal agency seeking the certification. This significantly
undercuts the states’ authority to protect their water resources and water quality standards. Importantly, the
BDD Board relies on the existing New Mexico water quality standards to protect its source water, and works
extensively with the New Mexico Environment Department to enforce these standards through its certification
of federal discharge permits. Undercutting the ability of the State of New Mexico to regulate discharges into
the BDD Project source water undermines its ability to protect its drinking water project, and undermines the
purpose, intent, and plain language of Section 401 of the Clean Water Act.

The Proposed Rule Limits State Authority to Condition Permits to Comply with State Laws:

Under the existing state certification regime, as it has existed for years, states may impose conditions on
a permit so that the project will comply with “any other appropriate requirement of State law.”* The Proposed
Rule will limit the application of state law “to include those provisions of state or tribal law that are EPA-
approved CWA regulatory programs that control discharges, including provisions that are more stringent than
federal law.”3 This interpretation of Section 401(d) of the Clean Water Act is absurd and unsupported. Such an
interpretation will entirely remove a state’s ability to condition a permit based on state law where the state, like
New Mexico, does not have Section 402 or Section 404 primacy under the Clean Water Act. The Proposed
Rule will essentially remove and make meaningless the statutory language allowing the application of “any
other appropriate requirement of State Law,” because New Mexico does not have approved CWA regulatory
programs that control discharges. The Proposed Rule violates the clear text of the CWA because it
unreasonably and unnecessarily limits the states’ ability to impose conditions on permits that impact water
quality within its borders that are based exclusively on appropriate requirements of State Law.

In addition, the Proposed Rule seeks to restrict the requirement of certification exclusively to potential
discharge from a project, rather than addressing water quality impacts from the construction or operation of that
project whether or not the violation is directly caused by a “discharge” in the narrow sense. Again, the
Proposed Rule runs counter to the plain language and purpose of the Clean Water Act and by regulating
discharges as opposed to activities and would similarly limit New Mexico’s ability to condition permits for
activities that may have a negative impact on the state’s water quality.

New Mexico citizens rely on the state’s limited surface water resources for many uses, including the
BDD Project’s use of surface water that it diverts from Rio Grande River. The state’s ability to protect its

2 EPA, “Updating Regulations on Water Quality Certification,” Federal Register, p. 44101.
3 EPA, “Updating Regulations on Water Quality Certification,” Federal Register, p. 44110,
433 U.5.C. 1341(a), (d).

5 EPA, “Updating Regulations on Water Quality Certification,” Federal Register, p. 44095.
6 EPA, “Updating Regulations on Water Quality Certification,” Federal Register, p. 44096,
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surface water quality standards through certification and conditioning permits is integral to the protection of the
BDD Project’s source water. The Proposed Rule’s limits on the state’s ability protect its surface water
resources through the state certification of permits under Section 401 of the Clean Water Act puts New Mexico
surface water, and the users of that water at risk.

As a final matter, the BDD Board joins the comments of the many parties that object on the basis that
the EPA has not provided sufficient time for impacted parties to consider and comment on the Proposed Rule
and the over 130 items for which the EPA has sought public comment.

Sincerely, .

(Do b

Anna Hamilton, PhD
BDD Board Chairperson, Buckman Direct Diversion Board
Board of County Commissioners, District 4
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October 30, 2019

Michelle Lujan Grisham
Governor

State of New Mexico

490 Old Santa Fe Trail Room 400
Santa Fe, NM 87501

Re:  Nuclear Watch New Mexico v. United State Department of Energy, et al., No.

1:16-CV-00433-JCH-SCY
Dear Governor Lujan Grisham:

As you are aware, the Buckman Direct Diversion (BDD) is a joint water supply project of the City of
Santa Fe and Santa Fe County. The BDD diverts its share of San Juan-Chama Project water and native pre-
1907 New Mexico water rights from the Rio Grande and treats the water to drinking water standards for
delivery to the Santa Fe regional water customers.
Physically, the BDD Project is located at the end of Buckman Road on the Rio Grande below Otowi gage and
is downstream of portions of Los Alamos National Laboratory (LANL). Due to this location, the BDD has
unique concerns regarding the water quality of the Rio Grande, runoff coming from the Pajarito Plateau, and
the regulation of hazardous and mixed wastes on LANL property that may contribute to contaminated run-off.
Moreover, BDD is the largest water diverter immediately downstream from LANL. The BDD is therefore very
concerned with the New Mexico Environment Department’s (NMED) ability to regulate and monitor the
cleanup activities at LANL.

This letter sets forth the BDD Board’s support of the Plaintiff’s position in the litigation between
Nuclear Watch New Mexico (NWNM), the U.S. Department of Energy (DOE), Los Alamos National
Security, LLC (LANS), and the NMED, as referenced above. BDD supports NWNM’s position in this
litigation because the BDD Board agrees that the 2016 Order on Consent, which replaced the 2005 Consent
Order between NMED and the DOE, does not sufficiently protect the BDD Project and other Rio Grande
water users from potential impacts of contaminated LANL runoff. It is evident to BDD that the 2016 Order
on Consent represents a retreat from the LANL cleanup and mitigation of hazardous and mixed wastes that
was required by the 2005 Consent Order and under the LANL permittees Hazardous Waste Facility Permit
issued under the New Mexico Hazardous Waste Act.

The factual basis of the NWNM litigation suggests possible long-term threats to the BDD intake water
quality posed by the past and current hazardous and mixed waste disposal practices by the DOE and its
contractors at LANL. Effective oversight and regulation of LANL’s cleanup of waste sites, particularly by
NMED, is crucial to understanding and mitigating these threats, operating and maintaining an effective Early
Notification System (ENS), and fostering public confidence in the safety of BDD’s drinking water. Under the
2016 Order on Consent, NMED is simply unable to compel DOE to take any actions concerning hazardous
waste cleanup at LANL that it does not want to do. NMED therefore cannot effectively perform its statutory
oversight and regulatory responsibilities with respect to LANL legacy wastes. BDD and its customers have
thus lost critical protection of their water supply to which they are entitled.

The BDD Board recognizes that
Buckman Direct Diversion * 341 Caja del Rio Rd. ¢ Santa Fe, NM 87506 B
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DOE compliance with the 2005 Consent Order was not perfect, with DOE failing to meet many deadlines and
requesting numerous extensions to deadlines. Rather than enforcing the existing Order, the Martinez
administration capitulated to DOE and LANL’s interests by waiving all ongoing violations of the 2005
Consent Order and indefinitely postponing cleanup of areas that were deemed critical under the 2005 Consent
Order. In addition, the Martinez administration agreed to include in the 2016 Order on Consent a provision
by which DOE can avoid any cleanup activities if sufficient funds are not appropriated for that purpose. This
is simply unacceptable to the BDD.

It is the position of the BDD Board that the abandonment of the 2005 Consent Order in favor of the
2016 Order on Consent was a grave error, the BDD Board to lose confidence in the regulatory and oversight
ability of NMED. We therefore respectfully request that you direct the NMED to: 1) change its position in the
above referenced litigation to one of general support, or in the alternative, withdraw from the litigation in
which it previously intervened on DOE’s behalf, and 2) take the necessary action to return to a posture with
LANL that requires cleanup of hazardous and mixed wastes in critical LANL areas on an enforceable timeline,
without the DOE contingency for cleanup funding.

The BDD Board appreciates your stated positions with respect to protection of human health and the
environment, and we stand ready to help you and the NMED in any way we can to provide background
information and more detailed suggestions for implementing our request.

Respectfully,

Anna Hamilton
BDD Board Chairperson Buckman Direct
Diversion Board

Buckman Direct Diversion * 341 Cajadel RioRd. * Santa Fe, NM 87506
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October 30, 2019

James Kenney Secretary

New Mexico Environment Department Harold Runnels
Building

1190 Saint Francis Drive, PO Box 5469 Santa Fe, NM
87502-5469

Re:  Nuclear Watch New Mexico v. United State Department of Energy, et al., No.

1:16-CV-00433-JCH-SCY
Dear Secretary Kenney:

As you are aware, the Buckman Direct Diversion (BDD) is a joint water supply project of the City of
Santa Fe and Santa Fe County. The BDD diverts its share of San Juan-Chama Project water and native pre-
1907 New Mexico water rights from the Rio Grande and treats the water to drinking water standards for
delivery to the Santa Fe regional water customers.
Physically, the BDD Project is located at the end of Buckman Road on the Rio Grande below Otowi gage and
is downstream of portions of Los Alamos National Laboratory (LANL). Due to this location, the BDD has
unique concerns regarding the water quality of the Rio Grande, runoff coming from the Pajarito Plateau, and
the regulation of hazardous and mixed wastes on LANL property that may contribute to contaminated run-off.
Moreover, BDD is the largest water diverter immediately downstream from LANL. The BDD is therefore very
concerned with the New Mexico Environment Department’s (NMED) ability to regulate and monitor the
cleanup activities at LANL.

This letter sets forth the BDD Board’s support of the Plaintiff’s position in the litigation between
Nuclear Watch New Mexico (NWNM), the U.S. Department of Energy (DOE), Los Alamos National
Security, LLC (LANS), and the NMED, as referenced above. BDD supports NWNM’s position in this
litigation because the BDD Board agrees that the 2016 Order on Consent, which replaced the 2005 Consent
Order between NMED and the DOE, does not sufficiently protect the BDD Project and other Rio Grande
water users from potential impacts of contaminated LANL runoff. It is evident to BDD that the 2016 Order
on Consent represents a retreat from the LANL cleanup and mitigation of hazardous and mixed wastes that
was required by the 2005 Consent Order and under the LANL permittees Hazardous Waste Facility Permit
issued under the New Mexico Hazardous Waste Act.

The factual basis of the NWNM litigation suggests possible long-term threats to the BDD intake water
quality posed by the past and current hazardous and mixed waste disposal practices by the DOE and its
contractors at LANL. Effective oversight and regulation of LANL’s cleanup of waste sites, particularly by
NMED, is crucial to understanding and mitigating these threats, operating and maintaining an effective Early
Notification System (ENS), and fostering public confidence in the safety of BDD’s drinking water. Under the
2016 Order on Consent, NMED is simply unable to compel DOE to take any actions concerning hazardous
waste cleanup at LANL that it does not want to do. NMED therefore cannot effectively perform its statutory
oversight and regulatory responsibilities with respect to LANL legacy wastes. BDD and its customers have
thus lost critical protection of their water supply to which they are entitled.

The BDD Board recognizes that DOE
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compliance with the 2005 Consent Order was not perfect, with DOE failing to meet many deadlines and
requesting numerous extensions to deadlines. Rather than enforcing the existing Order, the Martinez
administration capitulated to DOE and LANL’s interests by waiving all ongoing violations of the 2005
Consent Order and indefinitely postponing cleanup of areas that were deemed critical under the 2005 Consent
Order. In addition, the Martinez administration agreed to include in the 2016 Order on Consent a provision
by which DOE can avoid any cleanup activities if sufficient funds are not appropriated for that purpose. This
is simply unacceptable to the BDD.

It is the position of the BDD Board that the abandonment of the 2005 Consent Order in favor of the
2016 Order on Consent was a grave error, the BDD Board to lose confidence in the regulatory and oversight
ability of NMED. We therefore respectfully request that you direct the NMED to: 1) change its position in the
above referenced litigation to one of general support, or in the alternative, withdraw from the litigation in
which it previously intervened on DOE’s behalf, and 2) take the necessary action to return to a posture with
LANL that requires cleanup of hazardous and mixed wastes in critical LANL areas on an enforceable timeline,
without the DOE contingency for cleanup funding.

The BDD Board appreciates your stated positions with respect to protection of human health and the
environment, and we stand ready to help you and the NMED in any way we can to provide background
information and more detailed suggestions for implementing our request.

Respectfully,

Anna Hamilton
BDD Board Chairperson Buckman Direct
Diversion Board
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October 30, 2019

Angelica Rubio

Chair

Radioactive and Hazardous Waste Materials Committee
State of New Mexico Legislature

325 Don Gaspar Ave

Santa Fe, NM 87501

Re:  Nuclear Watch New Mexico v. United State Department of Energy, et al., No.

1:16-CV-00433-JCH-SCY
Dear Chair Rubio and members of the Committee:

As you are aware, the Buckman Direct Diversion (BDD) is a joint water supply project of the City of
Santa Fe and Santa Fe County. The BDD diverts its share of San Juan-Chama Project water and native pre-
1907 New Mexico water rights from the Rio Grande and treats the water to drinking water standards for
delivery to the Santa Fe regional water customers.
Physically, the BDD Project is located at the end of Buckman Road on the Rio Grande below Otowi gage and
is downstream of portions of Los Alamos National Laboratory (LANL). Due to this location, the BDD has
unique concerns regarding the water quality of the Rio Grande, runoff coming from the Pajarito Plateau, and
the regulation of hazardous and mixed wastes on LANL property that may contribute to contaminated run-off.
Moreover, BDD is the largest water diverter immediately downstream from LANL. The BDD is therefore very
concerned with the New Mexico Environment Department’s (NMED) ability to regulate and monitor the
cleanup activities at LANL.

This letter sets forth the BDD Board’s support of the Plaintiff’s position in the litigation between
Nuclear Watch New Mexico NWNM), the U.S. Department of Energy (DOE), Los Alamos National
Security, LLC (LANS), and the NMED, as referenced above. BDD supports NWNM'’s position in this
litigation because the BDD Board agrees that the 2016 Order on Consent, which replaced the 2005 Consent
Order between NMED and the DOE, does not sufficiently protect the BDD Project and other Rio Grande
water users from potential impacts of contaminated LANL runoff. It is evident to BDD that the 2016 Order
on Consent represents a retreat from the LANL cleanup and mitigation of hazardous and mixed wastes that
was required by the 2005 Consent Order and under the LANL permittees Hazardous Waste Facility Permit
issued under the New Mexico Hazardous Waste Act.

The factual basis of the NWNM litigation suggests possible long-term threats to the BDD intake water
quality posed by the past and current hazardous and mixed waste disposal practices by the DOE and its
contractors at LANL. Effective oversight and regulation of LANL’s cleanup of waste sites, particularly by
NMED, is crucial to understanding and mitigating these threats, operating and maintaining an effective Early
Notification System (ENS), and fostering public confidence in the safety of BDD’s drinking water. Under the
2016 Order on Consent, NMED is simply unable to compel DOE to take any actions concerning hazardous
waste cleanup at LANL that it does not want to do. NMED therefore cannot effectively perform its statutory
oversight and regulatory responsibilities with respect to LANL legacy wastes. BDD and its customers have

thus lost critical protection of
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their water supply to which they are entitled.

The BDD Board recognizes that DOE compliance with the 2005 Consent Order was not perfect, with
DOE failing to meet many deadlines and requesting numerous extensions to deadlines. Rather than enforcing
the existing Order, the Martinez administration capitulated to DOE and LANL’s interests by waiving all
ongoing violations of the 2005 Consent Order and indefinitely postponing cleanup of areas that were deemed
critical under the 2005 Consent Order. In addition, the Martinez administration agreed to include in the 2016
Order on Consent a provision by which DOE can avoid any cleanup activities if sufficient funds are not
appropriated for that purpose. This is simply unacceptable to the BDD.

It is the position of the BDD Board that the abandonment of the 2005 Consent Order in favor of the
2016 Order on Consent was a grave error, the BDD Board to lose confidence in the regulatory and oversight
ability of NMED. We therefore respectfully request that you direct the NMED to: 1) change its position in the
above referenced litigation to one of general support, or in the alternative, withdraw from the litigation in
which it previously intervened on DOE’s behalf, and 2) take the necessary action to return to a posture with
LANL that requires cleanup of hazardous and mixed wastes in critical LANL areas on an enforceable timeline,
without the DOE contingency for cleanup funding.

The BDD Board appreciates your stated positions with respect to protection of human health and the
environment, and we stand ready to help you and the NMED in any way we can to provide background
information and more detailed suggestions for implementing our request.

Respectfully,

Anna Hamilton
BDD Board Chairperson Buckman Direct
Diversion Board
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Date: October 30, 2019
To: BDD Board
From: Kyle S. Harwood, BDDB Counsel

Subject: BDD Request for Membership in MRGESCP Executive Committee

item and Issue: The BDD Board has been attending as a non-voting member, meetings of the Middle Rio Grande
Endangered Species Collaborative Program (MRGESCP) Executive Committee since 2011 consistent with the
Conservation Recommendations contained in the BDD Project Biological Opinion {NEPA compliance).

Background and Summary:

The MRGESCP began in 2003 as a result of protracted litigation over the Rio Grande Silvery Minnow in the Middle
Rio Grande Valley. The MRGESCP convenes the stakeholders in the Middle Rio Grande, including all major water
users, pueblos, state agencies, federal agencies, and environmental groups. Rick Carpenter and Kyle Harwood have
been attending the meetings of the MRGESCP since 2011 on behalf of the BDD Board.

Action Requested:

BDD Project staff and counsel recommend that the Board send a letter to the Executive Committee requesting a
process to become a Collaborative Program signatory and member of the Executive Committee. Please see the
attached draft letter to the Non-federal Co-chair of the MRGESCP John Stomp (COO of ABCWUA), requesting a
voting membership position on the MRGESCP Executive Committee with signatory authority.

The request contemplated herein will not result in any change in the budget for this work as staff already attend
these meetings. Some modest additional cost will be involved for the drafting and negotiation of the request to
become a voting member of MRGESCP.

The request to MRGESCP is set forth in the letter attached to this memo as Exhibit A. Also attached for your
reference are the bylaws at Exhibit B; and the two most recent MRGESCP Newsletters at Exhibit C.

Buckman Direct Diversion * 341 Caja del Rio Rd. * Santa Fe, NM 87506
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Date TK

John Stomp, PE, COO of ABCWUA, Non-fed Co-Chair
Middle Rio Grande Endangered Species Collaborative Program (MRGESCP)
via email

Cc: Rolf Schmidt-Petersen, ISC Director
Debbie Lee, WEST, MRGESCP
via email

Re: Request for Membership and Signatory Status of the Buckman Direct Diversion
Dear Mr. Stomp:

The Buckman Direct Diversion (BDD) is seeking membership and signatory status on the Middle Rio Grande
Collaborative Program’s Executive Committee. The BDD Board has been participating in the MRGESCP since 2011 as a
non-voting member and has a vested interest in the success of the Program.

The BDD is a joint water supply project of the City of Santa Fe and Santa Fe County. The BDD diverts its share of
San Juan-Chama Project water and native pre-1907 New Mexico water rights from the Rio Grande and treats it to
drinking water standards for delivery to the Santa Fe regional water customers.

Physically, the BDD is located in Santa Fe County at the end of Buckman Road on the Rio Grande below the
Otowi gage. During the construction of the BDD, the project received certain federal permitting, which required that the
project conduct various environmental reviews including securing a Biological Opinion (BO) for the BDD Project from the
U.S. Fish and Wildlife Service, and an Environmental Impact Study for which the U.S. Forest Service was the lead agency.
The Record of Decision and BO for the Project set forth the conclusion that by diverting native surface water from the
Rio Grande; the BDD may have a minimal adverse impact on endangered species in the Middle Rio Grande including the
Rio Grande Silvery Minnow. The BO recommends that the BDD Board support the efforts of the MRGESCP as a
conservation activity for the benefit of the Silvery Minnow (see BDD Project BO at 45).

The BDD has coordinated with, and supported the MRGESCP, as recommended in the BO as a means to promote
the recovery of the Silvery Minnow, and to protect its operations. BDD Board requests the opportunity to participate in
a more official manner as a full member with signatory status of the Executive Committee.

The BDD proposes to appoint Rick Carpenter as its voting representative on the Executive Committee. Mr.
Carpenter is the interim BDDD Facility Manager of the BDD and has been involved in regional water planning efforts
including the MRCESCP for many years. Mr. Carpenter has extensive knowledge of BDD Project operations and water
management and policy concerns related to the endangered species issues in the Middle Rio Grande.

We appreciation your consideration of this request to formalize the BDD’s ongoing relationship with the
MRGESCP and request that you grant the BDD membership in the Executive Committee with signatory authority. Please
let us know if you require any additional information to consider this request.

Buckman Direct Diversion ¢ 341 Caja del Rio Rd. * Santa Fe, NM 87506
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Sincerely,

Anna Hamilton
BDD Board Chairperson
Buckman Direct Diversion Board
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identifying opportunities to modify diversion schedules at the Buckman Diversion and/or divert
SJC water instead of native water to minimize reduction of silvery minnow habitat from March
through October. Written documentation of this strategy must be submitted to the Service prior
to operation of the BDD.

The reasonable and prudent measures, with their implementing terms and conditions, are
designed to minimize the impact of incidental take that might otherwise result from the proposed
action. If, during the course of the action, this level of incidental take is exceeded, such
incidental take represents new information requiring reinitiation of consultation and review of
the reasonable and prudent measures provided. The Federal agency must immediately provide
an explanation of the causes of the taking and review with the Service the need for possible
modification of the reasonable and prudent measures.

CONSERVATION RECOMMENDATIONS

Section 7(a)(1) of the ESA directs federal agencies to utilize their authorities to further the
purposes of the ESA by carrying out conservation programs for the benefit of endangered and
threatened species. Conservation recommendations are discretionary agency activities to
minimize or avoid adverse effects of a proposed action on listed species or designated critical
habitat, to help implement recovery plans, or to develop information. The Service recommends
the following conservation activities:

1. Encourage conservation of water to benefit the silvery minnow.

2. Support the efforts of the Middle Rio Grande Endangered Species Act Collaborative
Program.

RE-INITIATION NOTICE

This concludes formal consultation on the action(s) described in the January 7, 2007 biological
assessment. As provided in 50 CFR § 402.16, re-initiation of formal consultation is required
where discretionary federal agency involvement or control over the action has been retained (or
is authorized by law) and if: (1) The amount or extent of incidental take is exceeded; (2) new
information reveals effects of the agency action that may affect listed species or designated
critical habitat in a manner or to an extent not considered in this biological opinion; (3) the
agency action is subsequently modified in a manner that causes an effect to the listed species or
designated critical habitat not considered in this draft biological opinion; or (4) a new species is
listed or critical habitat designated that may be affected by the action. In instances where the
amount or extent of incidental take is exceeded, any operations causing such take must cease
pending re-initiation.
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BY-LAWS
MIDDLE RIO GRANDE ENDANGERED SPECIES

COLLABORATIVE PROGRAM

Adopted by the Executive Committee on October 2, 2006
Amended by the Executive Committee on July 17, 2008
Amended by the Executive Committee on January 15, 2009
Amended by the Executive Committee on Sept 17, 2009

Amended by the Executive Committee on April 13, 2012
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1.0 PURPOSE

The Middle Rio Grande Endangered Species Collaborative Program (Program) is established
by this Memorandum of Agreement (MOA) as a collaborative effort consisting of federal,
state, and local governmental entities, Indian Tribes and Pueblos, and non-governmental
organizations.

The intent of Program participants is two-fold: first, to prevent extinction, preserve
reproductive integrity, improve habitat, support scientific analysis, and promote recovery of
the listed species within the Program area in a manner that benefits the ecological integrity,
where feasible, of the Middle Rio Grande riverine and riparian ecosystem; and, second, to
exercise creative and flexible options so that existing water uses continue and future water
development proceeds in compliance with applicable federal and state laws. To achieve these
ends, the Program may not impair state water rights or federal reserved water rights of
individuals and entities; federal or other water rights of Indian nations and Indian individuals,
or Indian trust assets; San Juan- Chama Project contractual rights; and the State of New
Mexico’s ability to comply with Rio Grande Compact delivery obligations.

1.1 Authority

Under section 4(f)(2) of the Endangered Species Act (ESA), 16 U.S.C. § 1536(f)(2), the
Secretary of the Interior is directed to develop and implement plans for the conservation of
endangered species. The Secretary of the Interior may enlist the services of public and
private agencies, individuals and institutions in developing and implementing such recovery
plans. Advice from such agencies, individuals, and institutions, such as that offered by
signatories, is not subject to the Federal Advisory Committee Act, 5 U.S.C. app. 2. The
Program is consistent with section 4(f) (2). The Program does not create an agency, board,
commission, or any other entity of state government, nor does the MOA create a state
advisory committee subject to Section 9-1-9 NMSA 1978.

1.2 Definitions

a) Corps - U.S. Army Corps of Engineers.

b) ESA - Endangered Species Act, 16 U.S.C. §§ 1531 to 1544.

¢) Executive Committee - The Program’s governing body.

d) Flycatcher - southwestern willow flycatcher (Empidonax traillii extimus).

e) Listed species —the flycatcher and silvery minnow.

f) Long Term Plan (LTP) - The Program’s long-term plan, an evolving work plan and
budget that provides a description of the Program activities that will be conducted over the
following ten years of the Program.

g) Memorandum of Agreement (MOA) —This agreement among the parties sets forth
the responsibilities of the signatories in achieving the Program’s goals and objectives
collaboratively.

h) NEPA - National Environmental Policy Act, 42 U.S.C. §§ 4321 et seq.

i) Program - Middle Rio Grande Endangered Species Collaborative Program.
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j) Program activities - The coordinated series of actions implemented by the Program

to contribute to the recovery of the listed species.

k) Program area - The headwaters of the Rio Chama watershed and the Rio Grande,

including tributaries, from the New Mexico-Colorado state line downstream to the

elevation of the spillway crest of the Elephant Butte Reservoir at 4450 feet above mean

sea level, excluding the land area reserved for the full pool of the Elephant Butte

Reservoir. Indian Pueblo and Tribal lands and resources within the Program area will not

be included in the Program without their express written consent of the affected Indian
Pueblo or Tribe.

1) Reclamation - Bureau of Reclamation m)
Service - U.S. Fish and Wildlife Service

n) Signatory(ies) - Signer(s) of the Memorandum of Agreement

o) Silvery minnow - Rio Grande silvery minnow (Hybognathus amarus)

1.3

Effective Date

These by-laws shall be effective when adopted by vote of the Executive Committee.

14

Amendment

Modifications to the by-laws may be made only by vote of the Executive Committee.

2.0 PROGRAM MEMBERSHIP

2.1 Imitial Signatories

The following entities are invited to sign the MOA:

a)
b)
c)
d)
€)
f)
g)
h)
i)
i)

U.S. Bureau of Reclamation;

U.S. Fish and Wildlife Service;

U.S. Army Corps of Engineers;

State of New Mexico Interstate Stream Commission;
State of New Mexico Department of Game and Fish;
New Mexico Attorney General,;

Pueblo of Santo Domingo;

Pueblo of Sandia;

Pueblo of Isleta;

Pueblo of Santa Ana;

k) Middle Rio Grande Conservancy District;
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1) Albuquerque-Bernalillo County Water Utility Authority;

m) City of Albuquerque, New Mexico;

n) an organization that represents a significant portion of the environmental
community;

and

0) an organization that represents a significant portion of the farming community.

2.2 Addition of Signatories

Any organization having a demonstrated interest in the success of the Program may apply to
become a signatory. To qualify for consideration, the applicant organization must submit a
letter of interest to the Executive Committee co-chairs supporting the goals and success of the
Program and expressing its intent to sign the MOA if the application is accepted. While the
number of signatories is unlimited, the number of signatories on the Executive Committee
shall not exceed twenty (20). Any signatory not listed in section 2.1 (a) through (m) may
apply to the Executive Committee for membership on the Executive Committee as outlined in
section 5.1.

The Executive Committee may consider among other things the following criteria in
determining whether to accept an application, provided that an applicant need not meet all
criteria, and further provided that meeting the criteria does not guarantee an applicant’s
acceptance as a signatory. These criteria include:

a) Entity shall agree to sign the RIP Cooperative Agreement;

b) contribution to the non-federal cost share, reported annually including in-kind
services;

¢) ownership of an interest affected by the Program, such as land, water, or
other property rights;

d) jurisdictional or regulatory responsibility, including sovereignty;
and

€) commitment to participation.

Acceptance of an application requires consensus by the Executive Committee. Within one
week following Executive Committee action on an application, the co-chairs will notify the
applicant in writing of the Executive Committee’s decision.

2.3 Resignation and Reinstatement of Signatories
A signatory may resign from the Program at any time upon written notice to the co-chairs.

Signatories may request reinstatement subject to the same approval process and
requirements described in these by-laws.

3.0 TRIBAL INTERESTS AND PARTICIPATION
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3.1 Trust Responsibilities

The Executive Committee recognizes that the federal government and federal agencies have
trust responsibilities to Pueblo and Tribal governments pursuant to applicable federal law. See
e.g. Executive Memorandum of April 29, 1994; Executive Order #13084 issued May 14, 1998
and superseded by Executive Order No. 13175 issued November 6, 2000; Secretarial Order
#3206, dated June 5, 1997 and Secretarial Order #3215, dated April 28, 2000; Secretarial
Order #3175, dated November 8, 1993, now incorporated in 512DM2; Reclamation’s August
31, 1994 ITA Policy; and COE Policy Guidance Letter No. 57, Indian Sovereignty and
Government-to- Government Relations with Indian Tribes. The federal participants will
conduct government-to- government consultations with Tribes and Pueblos potentially
affected by the Program.

3.2 Pueblo and tribal involvement

The Executive Committee recognizes that Indian Pueblos and Tribes are sovereign entities
and encourages them to become members of the Executive Committee by signing the MOA.
Whether or not any or all of the Tribes and Pueblos become directly involved, the Executive
Committee will seek to engage and establish working partnerships with Pueblos and Tribes
in implementing the Program.

The signatories recognize that the Indian Pueblos and Tribes may elect to not sign the MOA,
and rather, conduct their sovereign affairs privately, which may include activities that
contribute to the interim goals of the Program and expend funding under the MOA. Nothing
in the MOA shall obligate any non-signatory Indian Pueblo or Tribe to participate in,
contribute to, or otherwise adopt elements of the MOA. The Federal government continues to
have a trust responsibility to all potentially affected Indian Pueblos and Tribes, whether or not
an Indian Pueblo or Tribe signs the MOA.

4.0 ORGANIZATION

The organizational structure of the Program consists of four groups: the Executive
Committee; the Coordination Committee; work groups; and the Program Management
Team. General descriptions of the organizational responsibilities are provided in this
section. More specific descriptions are provided in subsequent sections.

E tive C itt
The Executive Committee is the governing body of the Program. The Executive Committee
provides policy, budget approval and decision-making on all issues, unless specifically
delegated to the Program Management Team, Coordination Committee or work groups.

Coordination Commi

The Executive Committee will establish a Coordination Committee that meets on a regular
basis to identify concerns associated with Program activities, work to resolve those concerns,
and develop consensus recommendations to the Executive Committee. The Coordination
Committee reviews Program activities and consults with the Executive Committee
representatives to keep their respective members informed on the Program. Coordination
Committee assures that their respective EC members are apprised of Program.

Work Groups

The Executive Committee may establish work groups as needed to provide assistance
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and expertise to address specific Program tasks. Members of a work group may
consist of professionals, signatories, contractors, and other parties who have expertise
related to the assignment given to the work group.

Program Management Team

The Program Management Team (PMT) consists of a Program Manager and management staff
employed by Reclamation, Department of the Interior and Corps staff, administrative and
clerical staff (federal employees or contractors), and Signatory representatives. The PMT
provides management and technical support to the Executive Committee, Coordination
Committee and work groups.

5.0 EXECUTIVE COMMITTEE

5.1 Membership

The Executive Committee will be made up of the signatories listed in Section 2.1. The total
membership of the Executive Committee shall not exceed twenty (20). If there are 20
members already on the Executive Committee, the signatory(ies) must wait until vacancies
occur before becoming a member of the Executive Committee. Vacancies will be filled
based in the date- order on which signatories applied to the Executive Committee for
membership.

Each member of the Executive Committee shall designate, by written notice to the Program
Manager, one representative who is authorized to vote and otherwise act on its behalf on
matters before the Executive Committee. Each member may appoint one or more alternates
to act as its voting representative in the absence of its regular representative on the Executive
Committee.

5.1.1 Addition of Executive Committee Members

Any signatory not listed in section 2.1 (a) — (m) may apply to the Executive Committee for
membership on the Executive Committee. Acceptance of an application requires consensus
by the Executive Committee. The Executive Committee shall make decisions regarding
acceptance of applications received in a closed session. Applications shall be submitted to
the co-chairs through the Program Manager and will be considered in the date-order they are
received. Criteria for selection are listed in section 2.2 (a) — (e). The Executive Committee
will make a decision on the application within 90 days of receiving the application. The co-
chairs will notify the applicant in writing of the Executive Committee’s decision within one
week following the Executive Committee action on the application.

5.1.2 Additional Executive Committee Members not on the list of Initial
Signatories
Additional Executive Committee members now include:

o) The Assessment Payers Association of the MRGCD, an organization that
represents a significant portion of the farming community;

p) New Mexico Dept. of Agriculture;
5.2 Responsibilities



The primary responsibility of the Executive Committee is to direct and coordinate the
Program. Specific responsibilities of the Executive Committee include but are not limited to:

a) setting Program priorities;

b) providing direction, assigning tasks to, and overseeing the work of the
PMT, Coordination Committee, and work groups;

¢) ensuring development and implementation of the LTP to achieve the purposes of
the
Program,;

d) coordinating Program activities with other Federal and non-federal activities in
the Program area to achieve the greatest effect and limit unnecessary duplication
of other efforts;

¢) authorizing work groups;

f) developing multi-year budget recommendations to the Corps, Reclamation,
Service, other Federal agencies and non-federal entities;

g) reviewing and approving annual reports and work plans, budgets, and
policy or position papers on behalf of the Program,;

h) establishing operating procedures for the Program;

i) representing the Program to executive agencies, legislative bodies and other
third parties;

j) monitoring progress in achieving Program goals;
k) ensuring implementation of a quality assurance/quality control program;

1) coordinating requests for funding and resources to Congress, the New Mexico
state legislature, and other sources;

m) ensuring sound financial management of Program resources and timely
reporting of the financial status of the Program;

n) ensuring coordination among participants in carrying out Program actions
and policies;

0) providing periodic reports to Congress, the New Mexico state legislature,
interest groups and the public regarding the Program; and

p) conducting other activities necessary or advisable to achieving the goals of the
Program.

5.3 Voting Procedures



The Executive Committee is empowered to make decisions at any meeting at which a quorum
is present. A quorum shall constitute 50% of all Executive Committee members at that time.

If two members request, decision items may be tabled until the next meeting. No agenda
item may be tabled for more than one meeting without the unanimous consent of the
Executive Committee.

The Executive Committee shall seek consensus in reaching decisions. If consensus cannot be
reached, the decision will be tabled until the following meeting at which a quorum is present.
In lieu of consensus, the decision may be approved by a super majority (75%). If a non-
consensus decision is made, the minority may submit a report to the co-chairs of the
Executive Committee to be included with official minutes of the Executive Committee. The
Executive Committee may, in limited circumstances, allow for votes to be taken via e-mail.

It is recognized that the federal, state, tribal and other governmental agencies cannot
achieve consensus, vote on issues, or be bound by Executive Committee decisions that
would violate their obligations under applicable federal, state, tribal or local laws.

5.3.1 Resolution of Concerns

Any signatory having a concern with issues related to the Program may submit a written
request for resolution to the Executive Committee in a timely manner, identifying the issue of
concern with a recommended resolution. The Executive Committee will determine
appropriate resolution of the dispute in a timely manner.

5.4 Meetings

The Executive Committee will hold meetings as necessary to conduct its business.
Executive Committee meetings will be open to the public and public comments will be
welcome and encouraged. The co-chairs will ensure adequate opportunities for public
comments and input at meetings. At a minimum, the Executive Committee shall meet twice
per year and at such other times as called by a co-chair. If a signatory is not represented at
two consecutive Executive Committee meetings the co-chairs shall provide written notice to
that signatory that its membership on the Executive Committee is suspended and will be
terminated unless that signatory is represented at the next Executive Committee meeting.

5.4.1 Notice of Meetings

The Program Manager shall provide adequate notice to interested parties and the public of
meeting times and places, which will include draft and final agendas that the co-chairs have
approved with date, time, location, and decisions to be made. Any member may request of
the co-chairs that an item be included or changed on an agenda. Modifications to the agenda
may be made at meetings, subject to approval of the Executive Committee. Final agendas
should be accompanied by a packet of supporting materials relevant to items on the agenda,
except materials submitted to the Executive Committee pursuant to a nondisclosure or
confidentiality agreement, pertaining to the closed portion of the meeting or declared
confidential by law. Packets will be distributed at least one week prior to a scheduled
Executive Committee meeting to Executive Committee members.

5.4.2 Special and Emergency Meetings
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Either co-chair, at his or her discretion, may call special and emergency meetings with one
week’s notice. The Program Manager shall publish notice of such meetings as soon as they
are scheduled and prepare packets.

5.4.3 Cancellation of Meetings

The Program Manager shall publish notice of cancellation or postponement as early as
possible, and the notice shall explain the reasons for postponement or cancellation.

5.4.4 Closed Sessions

The Executive Committee may hold closed sessions to address sensitive issues related to
contract, membership, personnel or legal matters. The purpose of the closed session shall be
noted in the minutes of the Executive Committee. Only the Executive Committee member
and their designated representative shall attend a closed session.

5.5 Officers

The officers of the Executive Committee shall include a Federal co-chair and a non-federal
co- chair.

5.5.1 Election of Federal and Non-federal Co-chairs

At the first meeting of the Executive Committee following the effective date of the MOA, and
at its first meeting following the beginning of the fiscal year thereafter, the Secretary of the
Interior will designate the Federal co-chair.

The non-federal members of the Executive Committee shall elect from among the non-
federal Signatories a non-federal co-chair. The non-federal co-chair shall be elected from
the non- federal members of the Executive Committee on approval by % of the non-federal
members of the Executive Committee.

5.5.2 Removal of Federal and Non-federal Co-Chairs

The Secretary of the Interior shall replace the Federal co-chair on a vote of no confidence by %
of the members of the Executive Committee.

The non-federal co-chair shall be removed on a vote of no-confidence by % of the non-
federal members of the Executive Committee.

5.5.3 Resignation of Co-Chairs
Federal and non-federal co-chairs must provide a letter of resignation to the members of the

Executive Committee at least 30 days before they resign. Additionally, the Federal co-chair
shall provide a copy to the Secretary of Interior.

5.5.4 Replacement of Co-Chairs
10



Upon resignation or no-confidence removal of the Federal co-chair the Secretary of the
Interior shall select a new Federal co-chair, as soon as possible, and notify the Executive
Committee of that selection. That individual will immediately assume the responsibilities of
the Federal co- chair.

Upon the resignation or removal as a result of a no-confidence vote of a non-federal co-chair
the non-federal Executive Committee members shall elect a new co-chair in accordance with
5.5.1 at the next Executive Committee meeting.

5.5.5 Terms of Co-Chairs
The term of the non-federal co-chair shall be one year.
5.5.6 Responsibilities of Officers

The Federal co-chair shall be a non-voting member of the Executive Committee, shall
convene the Executive Committee, shall develop meeting agendas, and shall schedule votes
and other decision-making processes in consultation with the non-federal co-chair.

The non-federal co-chair shall be a voting member of the Executive Committee, and shall
develop meeting agendas jointly with the Federal co-chair. Either co-chair may chair meetings
in the absence of the other co-chair.

Each co-chair shall interact with the PMT, as necessary, to assure that assignments from the
Executive Committee are completed and to determine action items and agendas necessary for
the Executive Committee meetings.

5.6 Public involvement
The Executive Committee will consider the interests of all stakeholders and the general public
in implementing the Program. Public involvement and comment is invited and encouraged.
The Executive Committee will ensure that there are adequate formal and informal

opportunities for public comment on Program activities.

Work product, reports, meeting summaries, and other program materials will be available to
the public via the list serve, website, and/or other appropriate means.

6.0 COORDINATION COMMITTEE
6.1 Membership

Each member of the Executive Committee will appoint one member to the Coordination
Committee. Each member may also appoint one or more alternate members.

6.2 Officers

The Coordination Committee will elect a chair and a vice-chair, each serving for a term of one
year with no more than one consecutive term. Any member of the Coordination Committee
may serve as chair. The chair or vice-chair will report on committee activities at each
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Executive Committee meeting.
6.3 Meetings

The meeting requirements for the Executive Committee will apply to the Coordination
Committee, including public notice of meetings. The Coordination Committee will
meet approximately every four to six weeks.

6.4 Responsibilities
The Coordination Committee responsibilities include:
a) carrying out the directives of the Executive Committee;

b) reviewing and providing comments and recommendations on formation of work
groups, the LTP, annual reports, work plans, budgets, operating procedures,
congressional
reports, work group deliverables, and other documents prior to submittal to the
Executive
Committee by the PMT;

¢) working to achieve consensus recommendations for the Executive
Committee on unresolved issues; and

d) consulting regularly with their Executive Committee representatives on issues of
concern to ensure that recommendations reflect the viewpoints of organizations
participating in the Executive Committee and Executive Committee members and
assuring that Executive Committee members are informed on matters coming before
the Executive Committee.

7.0 WORK GROUPS
7.1 Establishment of Work Groups

The Executive Committee may establish work groups and designate members of work groups
on its own initiative or on the recommendation of the Coordination Committee when
additional assistance or expertise is beneficial to accomplishing the goals of the Program.
Work groups will operate with specific schedules, objectives, and scopes of work established
by the Executive Committee.

The Program Manager will assign Program staff to support each work group so that the
objectives and work products are clearly identified, work group schedules are met, and
necessary administrative support is provided. Upon formation of the work group, a group
leader will also be designated to work with the assigned staff to establish a schedule and
identify deliverables.

7.2 Membership
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Membership on work groups will vary depending on the subject matter and may include:
a) Signatories and/or their representatives;

b) professionals with expertise in the subject matter who may or may not be
involved in the Program;

¢) contractors as deemed appropriate by the Executive Committee; or

d) other parties, including members of the public, with experience in the subject
matter addressed by the work group.

7.3 Meetings

Work groups will meet as needed. The PMT will post work group meeting schedules,
locations, and agendas on the Program website. All meetings will be open to the public. The
work group leader will keep meeting summaries, which shall accurately reflect actions of the
work group and shall be made available on the website within one week after the meeting.

7.4 Work Products

All final work group work products are subject to approval by the Executive Commiittee,
and upon approval, the PMT will make them available to the public.

7.5 Annual Review of Work Groups

The Program Manager, with input from the PMT, will review the accomplishments of each
work group annually with respect to its mission, schedule, participation by members, and
objectives, and make recommendations to the Executive Committee regarding continuation
or termination of the work group, changes in mission, schedule, or membership.

8.0 PROGRAM MANAGEMENT TEAM

The Program requires management and administration support to accomplish its goals
and objectives. The Program Management Team (PMT) consists of a Program
Manager and management staff employed by Reclamation, Department of the Interior
and Corps staff, administrative and clerical staff (federal employees or contractors),
and Signatory representatives. The PMT provides management and technical support
to the Executive Committee, Coordination Committee and work groups.

8.1 Staffing

The Program Management Team (PMT) includes a Program Manager and staff. The
Program Manager is an employee of Reclamation. Reclamation is responsible for selecting a
Program Manager; however, Reclamation may solicit input from the Executive Committee
during the recruitment process. Reclamation provides administrative staff to support the
Program Manager and other support staff to administer the Program, including contract
administration.

As directed by the Secretary of the Interior, any agency of the Department of the Interior
will provide staff for the PMT as necessary. Additionally, each member of the Executive
Committee may provide a representative on a voluntary basis, full time or part-time, to work
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as staff for the PMT. All PMT members shall work under the direction of the Program
Manager. The PMT shall be comprised of qualified individuals to carry out the duties in
these by-laws.

The Corps’ Program staff responsibilities will include ensuring coordination of Corps
activities (studies, surveys, assessments, planning, design, NEPA compliance, construction,
funding) with Program activities and may include contract administration and other activities
mutually agreed upon by Reclamation and the Corps to support the Program.

8.2 Evaluation of the Program Management Team

On an annual basis, the Executive Committee will evaluate the performance of the PMT
with respect to its assigned duties and responsibilities.

8.3 Roles and Responsibilities
The following are the general roles and responsibilities of the PMT.
8.3.1 Program Manager

The Program Manager will provide direction to staff for PMT activities and will report
regularly on Program activities and accomplishments to the Executive Committee. The
Program Manager is responsible for determining the most expeditious and reasonable manner
to carry out assignments as directed by the Executive Committee, whether through a work
group, assignment to the PMT or outsourcing. The Program Manager is a part of the PMT.

8.3.2 General Duties

The duties of the PMT include:
a) providing administrative support for all Program operations;

b) drafting a Long-Term Plan and annual revisions;

¢) drafting annual revisions, annual work plans, budget requests, and activity and
fiscal reports consistent with the Long-Term Plan;

d) providing information to the public concerning activities of the Program and
undertaking community outreach;

e) collaborating with other efforts relating to the protection and recovery of the
listed species carried out under other Federal and non-federal programs,
including:

(1) silvery minnow and flycatcher recovery teams under the direction of the
Service;

(2) other ecosystem recovery programs under the Service and Corps;

(3) river maintenance and water operations under the direction of Reclamation;
and

(4) other related programs;

f) administering project proposal processes;
14



g) tracking contracts, grants, and cooperative agreements;

h) ensuring that all activities undertaken by the Program comply with applicable
laws and regulations; and

1) undertaking such other duties as are assigned by the Executive Committee
and necessary to carry out the Program.

8.3.3 Support of Executive Committee

The PMT shall provide general administrative support, as the Executive Committee requests,
to include transmittals of Executive Committee communications, recordkeeping, liaison with
entities, and meeting organization.

Before each Executive Committee meeting the Program Manager will prepare and post on the
web site a packet of supporting materials. At each Executive Committee meeting, the
Program Manager will provide a brief report to the Executive Committee on the status of the
Program activities and milestone accomplishments. After an Executive Committee meeting,
the Program Manager will distribute a draft meeting summary to Executive Committee
members for review. The draft and final meeting summaries will be made available to the
public via an established Program distribution network.

8.3.4 Support of Coordination Committee

The PMT will provide support for meetings of the Coordination Committee, including
distribution of agendas and meeting materials, and development and distribution of
meeting summaries.

The Program Manager will provide Program documents subject to Executive Committee

approval to the Coordination Committee for review and discussion, and will assist the
Coordination Committee in developing recommendations to the Executive Committee.
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#  Buckman Direct Diversion

October 30, 2019

The Honorable Michelle Lujan Grisham Governor
State of New Mexico

490 Old Santa Fe Trail Room 400

Santa Fe, NM 87501

Re:  Petition by Amigos Bravos for Determination that Storm Water Discharges in Los Alamos
County Contribute to Water Quality Standards Violations and Require a Clean Water Act
Permit

Dear Governor Lujan Grisham:

The Buckman Direct Diversion (BDD) Board expresses its appreciation for your administration’s
recent change in position on the requirement of a Municipal Separate Storm Sewer System (MS4) permit for
Los Alamos County as shown in the letter from NMED Secretary Kenney to Ken McQueen, EPA Region 6
Administrator.

As you know, the BDD relies on surface water from the Rio Grande for its source of supply and treats
that water to drinking water standards for delivery to the Santa Fe regional water customers. Physically, the
BDD Project is located at the end of Buckman Road on the Rio Grande below Otowi gage and is downstream
of much of Los Alamos County.

Due to its location, the BDD has unique concerns regarding the water quality of the Rio Grande and its
tributaries, including those from the Pajarito Plateau in Los Alamos County. We are particularly concerned
about the potential contribution of contaminants from urban stormwater runoff from Los Alamos County that
may reach the Rio Grande.

The BDD supports the Amigos Bravos petition for MS4 permitting for Los Alamos County and
appreciates that NMED has changed its position on this matter to show state-level leadership in the
regulation of stormwater and its commitment to working to improve surface water quality in the State of
New Mexico.

We encourage NMED to also explore other options for advocating for a determination from the
EPA and issuance of the permit, including taking formal action in the recently-commenced litigation
between Amigos Bravos and the EPA, under caption of Amigos Bravos v. United States Environmental
Protection Agency, et al., Case No. 1:19-CV-00852-SCY-JHR.

Again, we appreciate the recent change in position of NMED and its support in seeking to protect the
surface water of the Rio Grande and its tributaries from contaminants in the stormwater runoff from Los
Alamos County. We look forward to working with the State as a partner in protecting the water quality of the
Rio Grande that is so critical for the operation of the BDD, as we continue to deliver reliable and safe drinking
water to our customers.
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Sincerely,

Anna Hamilton
BDD Board Chairperson Buckman Direct

Diversion Board
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October 30, 2019

James Kenney Secretary

New Mexico Environment Department Harold Runnels
Building

1190 Saint Francis Drive, PO Box 5469 Santa Fe, NM
87502-5469

Re:  Petition by Amigos Bravos for Determination that Storm Water Discharges in Los Alamos
County Contribute to Water Quality Standards Violations and Require a Clean Water Act
Permit

Dear Secretary Kenney:

The Buckman Direct Diversion (BDD) Board expresses its appreciation for your recent letter to Ken
McQueen, USEPA Region 6 Administrator, expressing the New Mexico Environment Department’s support
for the proposed MS4 designation for Los Alamos County. As you know the BDD relies on surface water
from the Rio Grande for its source of supply, treating it to drinking water standards for delivery to the Santa
Fe regional water customers. Physically, the BDD Project is located at the end of Buckman Road on the Rio
Grande below Otowi gage, and is downstream of much of Los Alamos County. Due to its location, the BDD
has unique concerns regarding the water quality of the Rio Grande, runoff coming from the Pajarito Plateau in
Los Alamos County, and the potential contribution of contaminants from urban stormwater runoff from Los
Alamos County that may reach the Rio Grande.

The BDD Board supports the Amigos Bravos petition for MS4 permitting for Los Alamos County,
and applauds NMED for its leadership by changing its position with respect to the regulation of stormwater at
Los Alamos, and for showing its commitment to working to improve surface water quality in the State of New
Mexico.

We encourage NMED to also explore other options for advocating for a determination from the
EPA and issuance of the permit, including taking formal action in the recently-commenced litigation
between Amigos Bravos and the EPA, under caption of Amigos Bravos v. United States Environmental
Protection Agency, et al., Case No. 1:19-CV-00852-SCY-JHR.

Again, we appreciate the change in position of NMED on this important issue, and look forward to
working with NMED as a partner in protecting the water quality of the Rio Grande.

Sincerely,

Anna Hamilton
BDD Board Chairperson Buckman Direct
Diversion Board
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