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Buckman Ilirecl Diversion 
Date: March 5, 2020 

To: Buckman Direct Diversion Board 

From: Randy Sugrue, BDD Operations Superintendent 

Subject: Update on BDD Operations for the Month of February 2020 

ITEM: 

1. This memorandum is to update the Buckman Direct Diversion Board (BDDB) on BDD operations during 
the month of February 2020. The BDD diversions and deliveries have averaged, in Million Gallons Per 
Day (MGD) as follows: 

a. Raw water diversions: 4.61 MGD. 
b. Drinking water deliveries through Booster Station 4A/5A: 4.39 MGD. 
c. Raw water delivery to Las Campanas at BS2A: 0.0 MGD. 
d. Onsite treated and non-treated water storage: 0.22 MGD Average. 

2. The BDD is providing approximately 76% percent of the water supply to the City and County for the 

month. 

3. Drought Summary. 

4. The BDD year-to-date diversions are depicted below: 
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Buckman Direct Diversion 
Drought/Monsoon, and Storage 

NOAA recently updated their ENSO report (February 18th). ENSO-neutral conditions are present. Equatorial sea surface 

temperatures (SSTs) are near-to-above average across the Pacific Ocean. The tropical atmospheric circulation is 

generally consistent with ENSO-neutral. ENSO-neutral is favored through the Northern Hemisphere spring 2020 (~Go% 

chance), continuing through summer 2020 (~SO% chance). 

Combined storage in Nichols and McClure Reservoirs is 374 acre-feet, or 29.29% of capacity. Rio Grande Compact 

Article VII storage restrictions are not in effect currently. 
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Buckman Direct Diversion 
·Buckman Direct Diversion Monthly SJC and Native Diversions 

Fe b-20 In Acre-Feet 
Total SP-4842 SD-03418 

SP-2847-E 
SP-2847-N-A All Partners 

Month 
SJC+ RG RG Native 

SJC Call 
SJC Call Conveyance 

Native Native LAS SJC Call LAS 
Rights COUNTY CAMPANAS CITY 

CAMPANAS 
Losses 

Total 

JAN 438.797 134.433 0.000 304.364 298.249 6.115 2.759 

FEB 409.538 231.478 0.000 178.060 178.060 0.000 0.984 

MAR 0.000 0.000 0.000 0.000 0.000 0.000 0.000 

APR 0.000 0.000 0.000 0.000 0.000 0.000 0.000 

MAY 0.000 0.000 0.000 0.000 0.000 0.000 0.000 

JUN 0.000 0.000 0.000 0.000 0.000 0.000 0.000 

JUL 0.000 0.000 0.000 0.000 0.000 0.000 0.000 

AUG 0.000 0.000 0.000 0.000 0.000 0.000 0.000 

SEP 0.000 0.000 0.000 0.000 0.000 0.000 0.000 

OCT 0.000 0.000 0.000 0.000 0.000 0.000 0.000 

NOV 0.000 0.000 0.000 0.000 0.000 0.000 0.000 

DEC 0.000 0.000 0.000 0.000 0.000 0.000 0.000 

TOTAL 848.335 365.911 0.000 482.424 476.309 6.115 3.743 
. 

. n on a ODS I Milli G II 
• 

Native 
Native 

SJC SJC 
All 

Month Las SJC 
COUNTY TOTAL CITY Las Campanas 

Partners 
Camnanas Diversions 

JAN 43.789 0.000 98.103 96.304 1.975 141.892 

FEB 75.400 0.000 33.680 33.680 0.000 109.080 

MAR 0.000 0.000 0.000 0.000 0.000 0.000 

APR 0.000 0.000 0.000 0.000 0.000 0.000 

MAY 0.000 0.000 0.000 0.000 0.000 0.000 

JUN 0.000 0.000 0.000 0.000 0.000 0.000 

JUL 0.000 0.000 0.000 0.000 0.000 0.000 

AUG 0.000 0.000 0.000 0.000 0.000 0.000 

SEP 0.000 0.000 0.000 0.000 0.000 0.000 

OCT 0.000 0.000 0.000 0.000 0.000 0.000 

NOV 0.000 0.000 0.000 0.000 0.000 0.000 

DEC 0.000 0.000 0.000 0.000 0.000 0.000 

TOTAL 119.189 0.000 131.783 129.984 1.975 250.972 
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Buckman Direct Diversion 
Dec-19 In Acre-Feet 

Total SP-4842 SD-03418 SP-2847-N-A 
All Partners 

SJC+ RG RGNative 
SP-2847-E 

Month 
SJC Call 

Native Native LAS 
SJC Call Conveyance 

SJC Call LAS 
Rights COUNTY CAMPANAS CITY 

CAMPANAS 
Losses 

Total 

JAN 327.677 56.671 0.000 271.007 271.007 0.000 2.483 

FEB 278.357 71.266 0.000 207.090 207.090 0.000 1.908 

MAR 134.335 88.610 0.000 45.725 45.725 0.000 3.498 

APR 126.924 114.750 0.000 12.175 12.175 0.000 0.110 

MAY 550.285 550.285 0.000 0.000 0.000 0.000 0.000 

JUN 546.222 546.222 0.000 0.000 0.000 0.000 0.000 

JUL 649.014 23.285 0.000 625.729 519.383 106.345 2.907 

AUG 422.340 17.075 0.000 405.265 318.606 86.659 1.912 

SEP 518.606 169.956 0.000 348.650 261.901 86.749 1.564 

OCT 531.254 15.373 0.000 515.881 477.452 38.429 4.676 

NOV 325.023 42.180 0.000 282.843 280.865 1.978 2.936 

DEC 334.880 48.-808 0.000 · 286.071 286.071 0.000 2.893 

TOTAL 4,744.916 1,744.482 0.000 3,000.434 2,680.275 320.160 24.886 

In Million Gallons . 

Native 
Native 

SJC SJC 
All 

Month Las 
SJC 

COUNTY TOTAL CITY Las Campanas 
Partners 

Camnanas Diversions 

JAN 18.460 0.000 87.342 87.342 0.000 105.802 

FEB 23.214 0.000 66.739 66.739 0.000 89.953 

MAR 28.863 0.000 13.735 13.735 0.000 42.598 

APR 37.378 0.000 3.924 3.924 0.000 41.302 

MAY 179.246 0.000 0.000 0.000 0.000 179.246 

JUN 177.923 0.000 0.000 0.000 0.000 177.923 

JUL 7.585 0.000 201.598 167.635 34.262 209.183 

AUG 5.562 0.000 130.586 102.846 27.974 136.148 

SEP 55.360 0.000 112.401 84.384 28.017 167.762 

OCT 5.008 0.000 166.279 154.168 12.409 171.287 

NOV 13.739 0.000 91.045 90.407 0.638 104.785 

DEC 15.899 0.000 92.109 92.109 0.000 108.008 

TOTAL 568.235 0.000 965.760 863.292 103.299 1,533.995 
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Buckman Direct Diversion 
Buckman Direct Diversion MontWy S.JC and Native Diversions 

Dec-18 h1Acre-Feet 

Total SP.4842 SD-03418 SP-2847-N-A 
All Partners 

S.JC+ RG RG Native 
SP-2847-E 

SJC Call 
Month SJCCall Conveyance 

Native Native LAS SJCCall LAS 
Rights COUNTY CAMJ>ANAS CITY 

CAMJ>ANAS 
Losses 

Total 

JAN 383.578 77.954 0.000 305.624 305.624 0.000 2.708 

FEB 343.467 75.227 0.000 268.240 268.240 0.000 2.415 

MAR 363.780 267.512 0.000 96.268 96.268 0.000 4.036 

APR 662.407 569.253 0.000 93.154 93.154 0.000 3.898 

MAY 941.240 209.538 0.000 731.702 615.366 116.336 8.171 

JUN 912.903 30.894 0.000 882.009 740.070 141.939 8.707 

JUL 905.897 0.000 0.000 905.897 816.188 89.709 4.255 

AUG 678.383 1.466 0.000 676.917 676.917 0.000 6.087 

SEP 694.411 0.000 0.000 694.411 694.411 0.000 6.404 

OCT 608.789 0.000 0.000 608.789 599.228 9.560 5.805 

NOV 404.616 82.390 0.000 322.226 316.641 5.585 3.196 

DEC 369.186 2.966 0.000 366.220 366.220 0.000 3.392 

TOTAL 7,268.656 1,317.200 0.000 5,951.456 5,588.327 363.129 59.073 

In Acre-Feet 

Native 
Native 

SJC S.JC 
All 

Month Las 
S.JC 

Partners 
COUNTY TOTAL CITY Las Campanas 

Camoanas Diversioos 

JAN 77.954 0.000 302.916 302.916 0.000 380.870 

FEB 75.227 0:000 265.825 265.825 0.000 341.052 

MAR 267.512 0.000 92.231 92.231 0.000 359.744 

APR 569.253 0.000 89.256 89.256 0.000 658.509 

MAY 209.538 0.000 723.531 608.494 115.037 933.069 

JUN 30.894 0.000 873.302 732.764 140.53.8 904.196 

JUL 0.000 0.000 900.737 811.539 89.198 900.737 

AUG 1.466 0.000 670.830 670.830 0.000 672.295 

SEP 0.000 0.000 688.007 688.007 0.000 688.007 

OCT 0.000 0.000 602.984 593.515 9.469 602.984 

NOV 82.390 0.000 319.030 313.500 5.530 401.420 

DEC 2.966 0.000 362.829 362.829 0.000 365.794 

TOTAL 1,317.200 0.000 5,891.477 5,531.706 359.772 7,208.677 
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Dec-17 

Month 

JAN 

FEB 

Total 
SJC+ 
Native 

Rights 

SP-4842 
RG 

Native 

COUNTY 

395.248 84. 736 

383.179 26.107 

SD-03418 
RG Native 

LAS 
CAMPANAS 

0.000 

3.426 

Buckman Direct Diversion 
In Acre-Feet 

SP.-2847-E SP-2847-N-A All Partners 
SJCCall SJCCall Conveyance 

SJC Call CITY LAS CAMPANAS Losses 
Total 

310.512 310.512 0.000 2.717 

353.646 353.646 0.000 3.087 

MAR 547.849 17.804 11.643 ·· 518.402 518.402 0.000 4.564 
1-->- . _-. -,-- ',,· ' __ /_:_~-:x:·-- ·:. ,. ,' :-- .. ., ': >_:.· <::::.:-_- __ -'. ,;_· . .- __ 

·.APR. 592.385 381~170 .• .. •. 0.()00 211.216 ... ·. < 211.216 ... 0.000 .) 1.821 .··•· 
·: .-> :--·-- -,;,._. ___ -, __ .. ; __ ·_:···_: ____ ;---·--_ _._ \• /•, 

MAY. 488.240 478925 1 0.00Q./ .. 9.315 9 .. 315 ·•.' i . 0.000 (t()72 •. 
... ... . .· .. . .•, .. ·,·. . 

JUN 616.871 12~970 · .. · .. · 0.000 603.900 > 477.780 .'· · .. · 126.121 · <. ·•. ·•· 5.517 

JUL 626.113 23.719 0.000 602.394 484.406 117.988 5.429 

AUG 557.303 17.073 .• 0.000 540.230 540.230 0,000 4.871 

SEP 637.339 230~84 0.000 406. 755 395.200 11.555 3.873 

.· .OCT > 444-333 ··. 12'7.6ll/ ·. . o.ooif . / LJi6.723 . ~1,a& ·. . i.uoo ·,. i938 

NoV< 356~536 . . . 101.143 0.000 .. 249,394 2ol:12S > .46.266 t.6S8 .... . 

DEC< ~60-218··· 73.0'tf{ O.(IQO 287.147; ··•·· 287.J.41U: . 0.000 . 2:311 .·. ·· .. . 

TOTAL 6,005.614 1,580.910 15.069 4,409.635 4,107.705 301.930 38.868 

In Acre-Feet 

Month 
Native Native SJC 

TOTAL 
SJC 

All 
SJC 

COUNTY Las Campanas CITY Las Campanas 
Pa11ners 

Dive1'Sions 

JAN 84.736 0.000 307.795 307.795 0.000 392.531 

FEB 26.107 3.426 350.559 350.559 0.000 380.091 

MAR 17.804 11.643 513.838 513.838 0.000 543.285 

JUL 23.719 0.000 596.965 480.040 116.925 620.684 

AUG 17.073 0.000 535.359 535.359 0.000 552.431 

SEP 230.584 0.000 402.883 .. 391.437 11.445 633 .466 
< . •· ... · 

OCT 127.611 0.000 .··. 313,785 313.785 

. 45.958 354.878 · 

DEC 73.071 ·.•, ... (toOO 
. .·· .·. •. ·... .... . ... ···.· . 

· ... 284.826 .· .. 2f5't.826 ·••.··.0,000 .. ···.··•·· .. ·. ·. 357,898 

TOTAL 1,580.910 15.069 4,370.767 4,071.470 299.297 5,966.747 
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Date: 

To: 

From: 

Subject: 

ITEM: 

March 5, 2020 

Buckman Direct Diversion Board 

Mackie Romero, BOD Financial Manager/(J .. Jb--­
Termination Notice of PNM Service Agreements 

Buckman Direct Diversion 

Termination Notice of PNM Electric Facilities and Services Agreements for service site Booster Station IA and 
Raw Water Litl Station. 

BACKGROUND: 

In 2008 the Buckman Direct Diversion Board entered into an Electric Facilities and Service Agreement with 
Public Service Company of New Mexico (PNM), for each of our four (4) service entrance locations. These 
agreements were established with a ten year term and include an Annual On-Peak Energy requirement. This 
requirement is measured annually from July l st to June 30th

• If the energy usage falls below the requirement, 
the BDDB is billed an Unused Facility charge based on the terms set in the agreement. 

PNM has submitted two letters of termination for PNM Agreement 1025008, and PNM Agreement 1025007, 
stating the Unused Facilities requirement for the last year of the initial term has been met and no remaining 
obligation exists. Therefore these agreements will terminate on June 30, 2020. 

There are solar arrays at the remaining service locations, which reduce our annual on-peak energy needs, 
therefore the Unused Facilities requirement has not been met and will be billed in June. 

PNM will continue to provide electrical services under Rate 11 B (Water and Sewage Pumping Service). 

Buckman Direct Diversion 341 Caja del Rio Santa Fe, NM 87506 
SANTA FE roum 
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PNM 
Corporate Headquarters 
Albt1qaerqt1e, NM 87158-0605 

Rick Carpenter 
BDD Project Manager 
c/o Sangre de Cristo Water Division 
P.O. Box 909 
Santa Fe, NM 87504-0909 

February 17, 2020 

Copy to: Nancy R. Long 
I ,ong, Komer and Associates 
P.O. Box 5098 
Santa Fe, NM 87502-5098 

Re: Termination Notice fbr PNM Electric Facilities and Service Agreement Under Rate 11 B 
PNM Agreement 1025007 

Dear Mr. Carpcnt.cr: 

Public Service Company of New Mexico (''PNM'') and the Buckman Direct Diversion 
Board ("BDD") are par6es to PNM Agreement 1025007, Electric Facilities and Services 
Agreement Under Rate 11 B ('' Agreement"). The Agreement is related to the Point of Delivery at 
l3DD Service Entrance 1: Diversion StructlU'e and Raw Water Uft Station. The Agreement is 
approaching the enJ of its initial term, This letter serves as the required notice that PNM will 
terminate the Agreement at the end of the Initial Tenn. 

Pct Section 6 of the Agreement as modified by Letter Agreement dated July 28, 2010, the 
ht-Service Date was July t, 2010, Section 6 of the Agreement provides that the Agreement ends 
ten from the In-Service Date, which is defined as the Initial Term. The Agreement can 
continue after the Initial Tem1 from year to year but allows either party to tcnninate the 
Agreement on sixty days written notice. 

Pursuant to the Agreement's tcnns, the Jnitial Tenn ends on June 30, 2020. BDD has 
met its Unused Facilities Charge for the last year of the Initial Tem1, so there arc no remaining 
obligations under the Agreement. PNM would therefore like to terminate the Agreement on June 
30, 2020 and is thus providing the required \vritten notice with this letter. 

After June 30, 2020, BDD will continue to receive electric service from PNM un<-for Rate 
1 lB (Water and Sewage Pumping Service Timc-of:-Use Rate). A copy of the cun-ent Rate No. 
11 B Rate Schedule is attached for your convenience. 

Please let me know if you have any questions about this letter. 

Sincerely, 

Ct~~-
cetesuna Blair 
Strutegic Account Manager 

cc: Leslie Padilla, Esq. 
PNM Law Deparlmcnt 
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PUBLfC SERVJCE COMPANY OF NEW MEXICO (PNMl 

ELECTRIC FACILITIES AND SERVICE AGREEMENT UNDER RAT£ 11B 

PNM AGREEMENT ~ 

Under the terms and conditions of this Electric Fac:llilles and Service Agreement ("'Agreement"). PNM agrees to install 
the facllltles described herein and provide electric service pursuant to the attached rate schedule and PNM's Rules 
and Regulations as awroved by the New Mexico Public Regulation Commission ("NMPRC"), 

1. Cu&tomer Name: 

2. Point of Dellvery: 

3. PNM Account No. 

4. Bllllng Addniaa: 

Buckman Qirit!t! Qlyersion Board 
800 Service Entrance 1: Diversion Structure and Raw Water \.Jfi Station 

Santa Fe Count NM 

1Q25007 

Ci\y of §a!lm Fe Water Division 

F'OBox909 

Santa Fe, NM 87504-0909 

5. Metering, SeMc• Voltage: Metering will be at PNM's primary service voltage of 12,470. 

6, Term of the AQreement The effective date ("Effective Date") of this Agreement is the date lhis Agreemem is 
acx:epted by PNM as noted in the signature block below. The date the Customer initially takes service under 
Rate 118 shall be July 1. 2011, hereinafter, the "In-Service Date." PNM, however. will endeavor to energize 
Service Entrance 1 by May 1, 2010, if Customer has compleled all work and obtained ail approvals and pennits 
in a timely manner. This Agreement shall remain !n effect beginning on the Effecti-re Date and ending ten ( 1 0) 
years rrom Iha In-Service Dale (the ··Inltial Term") and shall continue lhel'8ilfter from year 10 year. Following the 
Initial Term. either party may terminate this Agreement on six\y (60) days written notice to tile other party. 

7. Rate: lJpon the In-Service Date of \his Agreement, electric service shall be provided to Customer and will 
oontinue under the terms and conditions of PNM Rate 118 (Exhibit "A"} and this Agreement. 

8. Facllltlea Annual On-PHk Energy Requl,.mertt; The Rate 11B annual on-peak energy rllQUirernent shall run 
for ten (10) consecutive years measured from July 1 to June 30 beginning on the In-Service Date and consists of 
tha following two components. The substation annual on-peak energy requirement is 254,040 kWh ("Substation 
Annual On-Peak Energy Requirement") b.ised upon the unit cost of equipment ot $.019556 per kWh per year, for 
which the Customer received an Investment credit of ~ towards lnst,illation of the equipment described in 
Exhibit ·a·. The distribution annual on-peak energy requirement is 254,040 kWh ("Distribution Annu.'11 On.Peak 
Energy Requirement;, based upon the unit cost or equipment of $,011116 per kWh per year, for whicti the 
Customer llilCBived an lnves1ment Cfedit of $21,930 towards installation of the equipment described in Exhibit 'B". 
The cost to provide the Customer with electric service at Service Entrance 1 from the equipment described in 
Exhibit B is $1,001.076. This will result in preconstruction costs 10 Customer of $943,974, which shall be due 
and payable upon the execution or this Agreement. 

9. Unuaed Facilities Charge: If during any of the ten (10) consecutive years measured from July 1 to June 30 
beginning on the In-Service Date, Cu$tomer's actual annual on-peak energy usage ("Actual On-Peak Energy 
Usage") falls below the Distribution Annual On-Pea"' Energy Requirement, then Customer shall pay on an 11nnual 
basis an unused facllitles charge ('Annual Unusea Facilities Charge") calculated as follows: 

A) Subtract from the Substation Annual On-Peak Energy Requirement the Actual On-Peak Energy Usage 
ano multiply either (i) the difference (ir the difference :s greater than zero), or (ii} zero (if lhe dilference is 
less than zero), by .019556 per KWh per year; PLUS 
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.. . 

B) Suotract from the Distribution Annual On•Peak Energy Requirement lhe Aclual Annual On-Peak Energy 
U&age and multiply the dlfferenoo by .0111 16 per KWh per year, 

The Annual Unused FaCility Charge will be in addition to the normal annual Bflel'QY and other base tariff 
charges. 

10. Liquidated Damages: In the event that CIJ$lomer cancels its request for service at lhe above described service 
address before the In.Service Dale, and PNM t,as commenced its facility investment (which may include, without 
limitation, such ectMtles a& ordering and otherwise procuring material for 1he facilittesJ, Customer $hall hOld PNM 
harmless for any loss PNM may incur es a r&sult of such cancellation, including without limitation, parts, 
materials, labor, restocking Charges, demolition costs. salvage costs, and the like, and PNM shall bill Customer 
for au such amounts and such amounts shall become Immediately due and payable to PNM by Customer. 

If this Agreement or service under this Agreement is terminated by the Customer after the ln-Selvice Deite. the 
Customer shall pay PNM. es fixed and liquidated damages and not as a penalty, the following: the remalnll'IQ net 
book value of PNM's equipment investment lo seNe the customer as reflected in E><hibil •<:, attached hereto. The 
pat11es agree actual damages would be difficult 10 ascertain and that the foregoing Is e reasonable basis for the 
calculation of such liquidated damages. 

The parties further agree that payment of the foregoing liquidated damages are solely for the purpose of mitigating 
the installed cost of PNM's equipment Investment and shall not releasa the Customer from env other liablllUes or 
obligations under this Agreement 

11. Descrtpth>II of FaclUtles: PNM shall provide, own, operate, and maintain all PNM facilities, induding the 
distribution equipment described in Exhibit B, necessary to meet the terms of lhis Agreemenl within reasonable 
normal tolerances (hereinafter ·Facilities"), but reseives the right, at PNM's own cost and expense, to vary th$ 
size and location of lhe FBcimies to meet PNM's own needs in the area; provided, however, that PNM &hall not 
t~eby interfere wllh Customer use of Customer's racillties. Under the Transformer Lease Charge OpUon, st th& 
Customer's option U!e Company will provide one distribu~on transformer not to exceed 1500 kVA in size and one 
pad mounted switchgear, If required, placed on ll pad provided by the customer. 

12. Hotd Harmless and Limited Rataase: Cus!Qmer assumes all responsibility for the electric power and energy 
delivered hereunder after it leaves PNM's lines, as wen as for the wires, apparatus ano appurtenances used in 
connection !herewith, at and beyond the POint of Delivery (!he "POint of Delivery") of power and energy 
hereunder, and hereby agrees lo protect and save PNM harmless for Injury or damage to persons or propeny 
occasioned by such power and energy, or by such wires, apparatus, end appurtenam:-es at end beyond said 
Poln1 of Oelivery, except where said Injury or damage shaft be shown to have been occasioned by the 
negttgence of PNM. 

PNM and Customer agree that neither Party shell be liable to the other for incidental or con&eqUential damages. 
PNM and Customer each hereby releases the olher, its officers, directors, employees, and agents from any and 
all liability or responsibility for any loss. damage or injury caused by fire or olher casualty for which lnsuranoe is 
c:erried by !he injUred party at the lime or such loss, damage or injury. 

13. Customer Operations: The parties recognize that Customer's Of)erations at the site served under this 
Agreement may necessitate the use of generating equipment Any generating equipment shalt be operated by 
Customer in a manner such that there Will be no resultant back•feed or now of l)O'ttef and energy into PNM's 
lines and equipment. Should Customer Install J.acililies al the site seivecl under this Agreement, such that 
generating equipment WIii be interconnected and capable of being operated in parallel with the PNM system, 
CustOft\er will be required to enter into a separate Interconnection agreement and PNM's service fo Customer 
shall !hencefanh be governed by the then•applicable NMPRC, Federal Energy Regulatory Commission rules and 
tariffs and PNM rules and interconnectton and safety standards governing the interconnection of cuslomer­
owned gen8"1ting facilities. 

14. Fntnehl•es, Rights-of-Way, Parmlts, Etc.: The agreements of PNM herein contained are oonditloned upon 
securing and retaining any n&teSsary l'ranehlses, righb-of0way, and l)armits. Customer agrees to provide to 
PNM, free of cost: a) the easements and rights.at-way necessary tor the construction of Iha facilities; b} rights or 
ingress and egrvss; and c) and the right ot &Kcavation as requlfed for Installation, maintenance, repair or 
replacement of any of the facilities services hereunder. PNM will assist the Customer in securing rights-of.way. if 
requested, provided CustQITler pays PNM for such assistance. All easements shall be of public record and. in 
the~ of plats. clearly shown on such plats prior to nnal recording. Customer agrees lo provide grades plus or 
minus three (3) lnc:tles in accordance with the 'final grade and drainage plan" of record on all Customer-provided 

2 
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uU!ity easements and locate lot lines as required by PNM. All costs associated with acquiring or verifying 
eesements end rights-of-way and any relocallons clue to changes in locaUoo of easements, lot lines, or grad!!$, 
win be al the expense of Customer and wHI be non-refundable. 

15. General: Customer agrees to install and mairltain in a lhoroughly &afe and efficient manner, and in accordance 
with good electrical practices and an applicable regulations, an of its tines, wiring, apparatus, machinery and 
appUances connected to PNM's lines. Neither party assumes th& dul)' of inspecting the other party's lines, 
wiring, apparatus, machinery or appliances, or any part thereof, and shall not be responsible to the other party 
lherefor. 

Title to and ownership of alt equipment fumished by PNM in order to pl'Qvide the se,vice hereunder shall remain 
in the n11111e of PNM et ell times regardless of any transfer or encumbrance of the premises and shaU at no time 
become a fixture of Iha premises, 

16. Regulation: This Agreement end any amendment hereto, including all tariffs made a part hereof. shall at all 
times be subject to such change or modification as shall be ordered from time to lime by the NMPRC or other 
legally constituted regulatory agency having Jurisdiction and authority to require such changes or modifications. 

PNM reserves the right to modify the rates. terms ana conditions set forth in Rate 118 at any time, and from lime 
to time, by filing new tariffs with any legally consUtuled regulatory body, and the rates, terms and conditions of 
service hereunder shall be deemed modified at ooch time as such tariff t>ea>mes effective. Nothing herein 
contained shall be construed to prevent or prohibit Customer from assartlng or claiming any right before any 
legally constltuted regulatory body to which it may be entitled. 

17. Nonwalver: The failure of either party to insist upon the other party's compliance with Its obligations under this 
Agreement in any one or more instances sna!I not operate to relieve such other party from its duty t0 comply with 
such obligations in all other instances. 

18. Laws of New MeJtico: This Agreement is macla under and shall be governed by New Mexico law. 

19. Succes&0rs And Assigns: This Ag1"88ment shall bind and inure to the benefit of the parties and 111elr 
successors and assigns, but Custom~r shall not assign any rights under this Agreement without first oblainlng 
lhe written consent ol PNM, which consent shaU not be unreasonably withheld. 

20. Notice: Any nol/oe, request, appl"Ollal, consent, instruction, direction or other communication required or 
permitted under this Agreement shaU be in writing and shall be deemed given if personalty delivered, delivered 
by reputable overnight courier or sent by First Class Mail, poslage prepaid, or by facsfmlle transmission to the 
facsimile number to the person specilled below arid shall be deemed received, if personally delivered. or 
delivered by courier. upon delivery, and If maUed. on the third clay following deposit ,n the U.S. mail, and if sent 
by facsimile, upon transmission to the intended recipient at the address and to the attention of the p&rson or 
~ltlon specified below. 

PNM: ~ustomer: Nancy R. Lonft, Long, Pound & 
i~~8~• P.O. Box 509, Santa Fe, NM ~L~arqe"""'~C~u~s~to~m~e~c~s~uuppo....,.rt..._ ________ _ 

AND ....,m-._,.,.....,.,,,.,........,.=====-----,.....,-==,,.-de Alyarago Square 
-i<;;*~f.=="'mi-ii~rff"''nffmr'~:.t...=i....909, Albuguergue. NM s11ss-0s10 

Altention: Tom Bishop 

21. Entire Agreement: This Agreement shall take effect as of the Date of Acceptance by PNM. This Agreement 
contains the entire Agreement or the parties conc&ming the subject matter hereof encl supercedes an prior °' 
contemporaneous oral or written agreements, stalements and understandings. It Is understood and agreed that 
all representations and agreements betWeen the parties coveting the subject matter hereof are eitpressed hElreln 
and that no other representation of any kind or nature. whether made by the officers or agents of either of lhe 
parties, shaU be binding. There shall be no prasurnplion or burden of proof favoring or diSfavortng any party by 
virtue of the aulhol'$hip or any of Iha pro11isions of this Agreement. This Agreement may not be modified or 
amended except by written instrument e~ecuted on behalf of each party by an officer or other duly authorized 
representative. 

3 
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Title: Chair 

APPROVED AS TO FORM: 

Nan M. Winter 
At orney for Board 
Sheehan, Sheehan & Stelzner, P.A. 
Post Office Box 271 
Albuquerque, NM 87103 
phone (505) 247-0411 

4 

Title: __ u_,_e-t-, .... N~fn-Oco-P.-ffi4~D~d-"-.... ~--­

Date Aecepted: Srg ';, Q l 
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PNM 
Corporate Headquarters 
Albuquerque, NM 87158-0605 

Rick Carpenter 
BDD Project Manager 
c/o Sangre de Cristo Water Division 
P.O. Box 909 
Santa Fe, NM 87504-0909 

February I 7, 2020 

Copy to: Nancy R. Long 
Long, Komer and Associates 
P.O. Box 5098 
Santa Fe, NM 87502-5098 

Re: Tem1ination Notice for PNM Electric Facilities and Service Agreement Under Rate 11 B 
PNM Agreement I 025008 

Dear Mr. Carpenter: 

Public Service Company of New Mexico ("PNM") and the Buckman Direct Diversion 
Board ("BDD") are parties to PNM Agreement l 025008, Electric Facilities and Services 
Agreement Under Rate I 1B ("Agreement"). The Agreement is related to the Point of Delivery at 
BOD Service Entrance 2: Sediment Removal and Booster Station 1A. The Agreement is 
approaching the end of its initial tenn. This letter serves as the required notice that PNM will 
terminate the Agreement at the end of the Initial Tem1. 

Per Section 6 of the Agreement as modified by Letter Agreement dated July 28, 2010, the 
In-Service Date was July 1, 20 l 0. Section 6 of 1he Agreement provides that the Agreement ends 
ten yem-s from the In-Service Date, which is defined as the Initial Term. The Agreement can 
continue after the Initial Term from year to year but allows either party to terminate the 
Agreement on sixty days written notice. 

Pursuant to the Agreement's tenns, the Initial Term ends on June 30, 2020. BOD has 
met its Unused Fneilities Charge for the last year of the Initial 'l 'enn, so there are no remaining 
obligations under the Agreement. PNtvl would therefore like to tem1inate the Agreement on June 
10, 2020 and is thus providing the required written notice with this letter. 

After June 30, 2020, BDD will continue to receive electric service from PNM under Rate 
l lB (Water and Sewage Pumping Service,. Time-of-Use Rate). A copy of the current Rate No. 
11 B Rate Schedule is attached for your convenience. 

Please let me know if you have any questions about this letter. 

Sincerely, 

~ Slttt , 
Celestina Blair 
Strategic Account Manager 

cc: Leslie Padilla, Esq. 
PNM Law Department 
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PUBLIC SERVICE COMPANY OF NEW MEXICO (PNMI 

ELECTRIC FACILITIES ANO SERVICE AGREEMENT UND§R RAfE 118 

PNM AGREEMENT~ 

Under the terms and oondltlons ot this Etecttic Facilities and Service Agreement ("Agreement"), PNM agrees to Install 
the facilities desaibed herein and provide electric service pursuam to the attachecl rate schedule and PNM's Rules 
and Regulations as approved by the New Me1Cic;o Public Regulation Commission ("NMPRC"). 

1. Customer Name: Budunan Direct Djvecs.iQ!l Board 
2. Point of O.Hvery: BOQ Service Entrance 2: Sediment Remoyal and Booster Station 1A 

Santa Fe county. NM 
3. PNM Account No. ..1.10,,.25....,008...._ _________________________ _ 

4. BOiing Addreu: City of Santa Fe Water Division 
poeoxsoe 
$§nta Fe. NM 87504-0909 

5. Metering, Sel'Yice Voltage: Merering will be at PNM's primary service voltage of 12.470. 

6. Tenn of the A;rHment: The effective date ("Effective Date") or this Agreement is the date this Agreement is 
accepted by PNM as noted in the signature bloclt below. The date the Customer initially takes service under 
Rate 118 shaU be July 1, 2011, hereinafter, the ''In-Service Date." PNM, however, w,11 endeavor to energize 
Service Entrance 2 by May 1. 2010. if Customer hes completed all work and obteined all approvals and penmit& 
in a timely manner. This Agreement shall remain ·n effect beginning on the Effective Dale and ending ten (10) 
years from the In-Service Date (the "Initial Term") and shall continue thereafter from year to year. Following the 
Initial Term, either party may terminate this Agreement on sbdy (60) days written notice to the ether party. 

7. Rate: Upon the In-Service Date of 1his Agreement, electric service shall be provided to Customer and win 
continue under the terms and conditions of PNM Rate 11 B (Exhibit ·A; and this Agreement 

8. FacllKles Annual On-Peak Energy Re~uirement: The Rate 11 B annual on-peak energy requirement shall run 
for ten (10) consecu11ve years mea&ured from July t to June 30 beginning on the In-Service Date and consists of 
the following two comp0neots. The substation annual on-peak energy requirement is 613,200 kWh ("Substation 
Annual On-Peak Energy Requirement") baSed upon the unit cost of equipment Of $.019556 per kWh per year, for 
which the Customer reoeived an investment credit of ~ towards installation of the equipment described in 
Exhibit ·a•. The distributioo annual on-peak energy r&Quirement is 613,200 kWh ("Dlstlibutfon Annual On-Peak 
Energy Requirement"), based upon the unit cost of equipment or $.011116 per kWh per year, for which the 
Customer received an investment credit of ~ towards Installation or the equipment described In Exhibit "B". 
The cost to provide the Customer electric service at SeNice Entrance 2 from the equipment described In Exhibit 
Bis $Ll)78,924. This will rewlt in preconstruction costs to Customer of $941,677. which sheU be due and 
payable upon the execution of this Agreement. 

9. Unused FacllitiH Charge: If during any or the ten (10) consecutive years measured from July 1 to June 30 
t>aglnning on the In-Service Dale, Customer's actual annual on-peak energy usage between the In-Service Dale 
and the end of the Initial Term ("Actual O,i.Peak Energy Usage; fafls below !he D~lrlbution Annual On-Peak 
Energy Requirement, then Customer shall pay on an annual basis an unused fa(;ilitles ,cftarge ("Annual Unused 
Facilities Charge1 calculated as follows: 

A) Subtract from !he Substation Annual On-Peak Energy Requirement the Actual On-Peak Energy Usage 
and multiply either (i) the difference (if the difference is greater than zero), or (ii) zero (if the difference Is 
IB6S than zero). by .019556 per KWh per year; PLUS 
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_____________________ , ______ ,____ ... 

Bl Subtract from the Distnbution Annual On-Peek Energy Requirement the Actual Annual Qn..Peak Energy 
Usage and multiply the difference by .011116 per kWh per year. 

The Unused Facility Charge will be in addition to the normal annual energy and other base tariff charges. 

10. Uquidated Damages: In the event that Customer cancels its request for service at the above dB5Cribed service 
address before the In-Service Date, and PNM has commenced its facility investment (which may loch.1de, without 
limitali_on, such activities as ordering and ottierwise procuring material for Iha fscilllies). Customer shall hold PNM 
h1mnless for any loss PNM may incur as e result of such cancellation. including without limitation, parts, 
materials, labor, restocldng charges, demolition costs. salvag& costs. and !he like, and PNM shall bill Customer 
for all such amounts and sucn amounts shall become immediately due and payable to PNM by Customer. 

If this Agreement or service undel' lhis Agreement is terminated by the Customer after the In-Service Date, the 
Customer shaU pay PNM. as nxed and liquidated damages and not as a peRalty, the follov.nng: the remaining net 
book value of PNM's equipment Investment IO serve the customer as reflected in Exhibit "C'', attached hereto. The 
parties agree actual damages v,,ould be difficult to sscertaill and that the foregoing is a reasonable basis for the 
calculation of such liquidated damages. 

The parties further agree that payment of tt,e foregoing liquidated damages are SOiely for tt,e purpose of mitigating 
the Installed cost of PNM's equipment investment and shall not release the Customer from any other liabilities or 
obligations under this Agreemenl 

11. Description of Facllltfes: PNM shan provide, own. operate, and maintain all PNM faclHtles, including lhe 
distnbulion equipment described In Exhibit B, necauary to maet the tarm& of this Agreement wtlhln reasonable 
nonnal tolerances (hereinafter "Faciffl:les"), but reserves the right, at PNM's own CQSI and e11pense, to vary the 
size and location of the Facilities to meet PNM's own needs In the area; provided, however, that PNM shall not 
thereby interfere with Customer use of Customer's facUities. Under the Transformer Lease Charge Option, at the 
Cust.omar's option the Company will provide one distribution transformer not to exceed 1500 kVA in size and one 
pad mounted switchgear, if required, placed on a pad provided by the customer. 

12. Hold Harmless and Umlted Ralaau: Customer assumes all responsibilily for the electric power and energy 
delivered hereunder after it leaves PNM's lines, as well as fer the wires, apparatus and appurtenances used In 
connection therewith, at and beyond the Point of Oe~very (the "Point of Delivery") of l)OWer and energy 
heraunder, and hereby agrees to protect and save PNM harmless far injury or damage to persons or property 
occasioned by such power and energy, or by such wires, apparatus, an<I appurtenances at and beyond said 
Point of Delivery, except where said fnJury or damage shafl be shown lo have been occasioned by the 
negligence of PNM. 

PNM and Cuskmer agree lhat neither Party shall be liable to the other far incidental or consequential damages. 
PNM and Customer each hereby releases the other, its officers. directors. employees, and agents from any and 
all liability or responsibility ror any loss, damage or injury caused by fire or other casualty for which insurance is 
carried by the injured party at the time of such loss, damage or Injury. 

13. C1.111tamer Operations: The parties reccgnlze that Customer's operations al the Site served under this 
Agreement may necessitate !he use or generating equipment. Any generating equipment shall be opGrated by 
Customer in a manner such lhat th&l'e will be no resultant back-feed or flow of power and energy into PNM's 
lines and equipment. Should Customer install facilities at the site served under this Agreement, such that 
generating equipment will be interconnected and capable of being operated in parallel with the PNM system, 
Customer will be required lo enter Into a separate interconnection agreement and PNM's service to Customer 
shall thenceforth be governed by the therl-appllcable NMPRC, Federal Energy Regulatory CommissiOn rules and 
tariffs and PNM rules and interconnection and safety standards governing tna interconnection of customer­
owned generating facilities. 

14. Franehlses, Rights-of-Way, Permits, Etc.: The agreements ot PNM herein contained are conditioned upon 
securing 1111d retaining any necessary franchises, rights-of-way, and penn!ts. Customer agrees to provide to 
PNM. free ol cost: a) the easements and rights-of-way necessary for the construction of the facilities; b) rights of 
ingress and egress; and c) end the right of excavation as required for installation, maintenance. repair or 
replacament of any of the '8cilrties services het'euncler. PNM wiU assist the Customer in securing rights-of-way. if 
requested, provided Customer pB)'lj PNM for such assistance. All easements shaH be of public record and, in 
the case ol plats, Clearly shown on such plat$ prior 1o final recording. Customer agrees to provide grades plus or 
minus three (3) inches in accordance with the "final grade and drainage plan· of record on all Customer.provided 
utility easements ano locate IOI tines as require<l by PNM. All costs associated with acquiring or verifying 

2 
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ea11&ments and righls-of-way and any relocations due to changes In loca!ion of easements, tot lines. or grades, 
will be at the aicpanse of Customer and will be non-refundable. 

15. General; Customer agrees to Install and maintain In a thorooghly sal'e and efficient manner, and in accordance 
with good ale<;tncel practices and au applicable regulations, all of Its llnes, wiring, apparatus. machl1'191')' and 
appliances oonnected to PNM's lines. Neither party assumes lhe duly of inspecting the other party's lines, 
Wlnng, apparatus, mectiinery or appliances. or any part ti'lereof, and shall not be responsible to lhe olner party 
therefor. 

TIiie to and ownership of all equipment tumished by PNM In order to provide Che serviee hereunder shaH remain 
in the name of PNM at all times regarcness or any lransfer or encumbrance ot th& premises and shaN at no time 
become a fiKture of the prsmises. 

16. Regutatlon: This Agraement and any amendment hereto, Including alt tariffs made a part hereof, shall at all 
limes be subject to such cnange or m0dlflcalion as shalt be ordered from time to Ume by the NMPRC or other 
legally constituted regulatory agency having Jurisdiction and avlhotlty to require such changes or modifications. 

PNM resetves the right to modify the rates, terms and coru:lilions set forth In Rate 118 at any time. and from time 
to time, by liling new tariffs with any legally constituted regulatory body, and Iha rates, t.erm& and conditions of 
servlce hereunder 1haU be deemed modified at such lime as such tariff' beccmes effective. Nothing herein 
contained shall be construed to prevenl or prohltlll Customer from asserting or cialmlng any right before any 
legally cons1ltl.lled regulatory body to which It msy be entitl&d. 

17. Nonwa11111r; The fell\lre of either party lo Insist upon the other party's complienca with ii& obllgalion& under this 
Agreement in any one or mor'EI instaru;:es shall not operate to relieve such other party from Its duty to comply with 
such obligallons in all other Instances. 

18. Lllw1 of New Mexico: This Agreement is made under and shall be governed by New Mexico law. 

19. SUcce'8ors And Assigns: Tl\is Agreement shall bind and Inure to the benefit of the parties and their 
successors and assigns, but Customer shall m,t assign any rights under this Agreement wi!hOut first obtail'ling 
the written consent of PNM, which c011sent shall not be i.nreasonably wilhneld. 

20. Notice: Any notice, request. approval, COR98nt, instruction. direction or other communication required or 
permitted under thiS Agreement &hall be In .writing and shall be deemed given if personally delivered, delivered 
by reputable overnight courier or sent by First Class Mae, postage prepaid, or by facsimile transmission to the 
f'acslrTllle number to the person flpecihd below ar\d snall be deemed received, If personally delivered, or 
delivered by courier, upon deUve,y. and If mailed, on !he third day following deposit in the u. S. mail, and if sent 
by fllC$imDe, upon transmlsalon to !he Intended recipient at the addren and to the attention or tti. ?f.ll'SOn or 
position specified below. 

'

stomer: Haney R. Loo11:, Long, Pound & PNM: 
omer, P.O. Box 50~8, Santa Fe, NM 
DOZ ..,La"'r,..ge,._,.C .. u,.sl"'om=er,..Su"""p""p"'"prt,.,__ ________ _ 

AND Alvarado Square 
BOO Pro1ect Manager, c}o Sangre de 
Cristo Wat;er Piv1Ef;f AD, P .Q, Bo:s 909, Albuqyergue. NM 87158:0510 
.&'i~: Fe, NM 87504-0909 Attenlion:-"'Tg..,m..,_B...,l.,,.sh""'o"'"p ________ _ 

21. Entire Agl'Nll'!ant: This Agrffment snail take effect as of the Date Qf ACl.)eptanoo by PNM. This Agreement 
contains the entire Agreement of the parties concerning the subject matter hereof and supen:::edas all prior or 
contemporaneoug oral or written agreements. statement9 and undef9.tandlngs. It is understood and agreed that 
all representations and agreemenis between the parties covering the subject matter hereof are expressed herein 
and that no other representation of any kind or nature, whethet made by the officers or agents of either of Ule 
par11es, shall be birlding. There shall be no prtiurnption or burden of proof favoring or disfavoring any party by 
virtue of lhe auth«shil> of any of the provision& of this Agreement, This Agreement may not be modified or 
amended except by written inst11.,ment executed on behalf of each party by an officer ar other Clu!y authorized 
represenlatlY&. 

3 
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APPROVED AS 'IO FORM: 

Nann M. Winter 
Attlorney for Board 
Sheehan, Sheehan & Stelzner, P.A. 
Post Office Box 271 
Albuquerque, NM 87103 
phone (505) 247-0411 

4 

..JI.' ' , 

Date Accepted: Stf l-., 0 t 
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PUBLIC SERVICE COMPANY OF NEW MEXICO 
ELECTRIC SERVICES 

20TH REVISED RATE N0.118 
CANCELING 191

" REVISED RATE N0.118 

WATER AND SEWAGE PUMPING SERVICE-
TIME-OF-USE RATE 

Page 1 of 3 

APPLICABILITY: The rates on this Schedule are available to all municipal and private corporations for 
municipal water and sewage pumping purposes where the combined load is in excess of 2,500 kW. 

SeNlce will be furnished subject to the Company's Rules and Regulations and any subsequent revisions. 
These Rules and Regulations are available at the Company's office and are on file With the New Mexico 
Public Regulation Commission. These Rules and Regulations are a part of this Schedule as if fully written 
herein. 

TERRITORY: All te1Titory served by the Company in New Mexico. 

NET RATE PER MONTH OR PART THEREOF FOR EACH SERVICE LOCATION: The rate for electric 
service provided shall be the sum of A, B, C, D, and E. On-Peak period is from 8:00 am to a:oo pm 
Monday through Friday (60·hours per week). Off-Peak period is all times other than On-Peak period (108 
hours per week). 

IN THE BILLING MONTHS OF: 

(A) CUSTOMER CHARGE: 
(Per Metered Account) 

(B) ENERGY CHARGE: 
On-Peak kWh: 
OffMPeak kWh: 

June, July. and August 

$455.51/Bill 

$0.1634935/kWh 
$0.0204367/kWh 

All Other Months 

$455.51/Bill 

$0.1021834/kWh 
$0.0204367/kWh 

(C) FUEL AND PURCHASED POWER COST ADJUSTMENT: All kWh usage under this tariff will be 
subject to the Fuel and Purchase Power Cost Adjustment Clause ("FPPCACD) factors calculated 
according to the provisions In PNM's Rider 23. 

The appropriate FPPCAC factors will be applied to all kWh appearing on bills rendered under this 
tariff. 

(D) OTHER APPLICABLE RIDERS: Any other PNM riders that may apply to this tariff shall be billed in 
accordance with the terms of those riders. 

(E) SPECIAL TAX AND ASSESSMENT ADJUSTMENT: Billings under this schedule may be increased 
by an amount equal to the sum of the taxes payable under the Gross Receipts and Compensating 
Tax Act and of all other taxes, fees, or charges (exclusive of ad valorem, state and federal income 
taxes) payable by the utility and levied or assessed by any governmental authority on the public utility 

Ad · 1Notice No. 545 

!FEB -1 2orn 
REPU\CEO BY l\!MPRC 

BY Commission Order Cas~ #16-00276-UT · 

,,...-. 

tory Affairs & Economic Development 
( .. __ _ ) GCG#624202 

X 

X 
X 
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PUBLIC SERVICE. COMPANY OF NEW MEXICO 
ELECTRIC SERVICES 

20TH REVISED RATE N0.11B 
CANCELING 191

H REVISED RATE N0.11B 

WATER AND ~EWAGE PUMPING SERVICE-­
TIME-OF-USE RATE 

Page2 of 3 

service rendered, or on the right or privilege of rendering the service, or on any object or event 
incidental to the rendition of the service. 

MONTHLY MINIMUM CHARGE: The monthly minimum charge under this Schedule is the customer 
charge. 

METERING VOLTAGE: The above rates are based upon metering at a normal primary voltage of 
2,400 volts or higher. The Company reserves the right to meter customer's requirements at the normal 
available secondary voltage, in which event the billing kWh shall be the metered kWh multiplied by 1.02 to 
allow for transformer losses. 

SERVICE VOLTAGE: The Company will continue to serve existing installations, as of the effective date of 
this Schedule, at the voltages now furnished. For motor loads to be Installed at new locations or additional 
motor loads to be installed at existing locations, the service voltage to be furnished by Company will be 
nominany;··· 

For individual loads rated 50 kW or less, 240 volts, three-phase. 
For individual loads rated above 50 kW, at the primary voltage available in the area. 

For lighting and incidental use at voltages other than above, Company will continue to furnish such special 
voltages up to the capacity of its existing facilities. For additional requirements at existing locations and 
for new service locations, customer shall provide the necessary transformers for lighting and other 
incidental use. 

POWER FACTOR: The above rates are based upon the customer's maintaining, at the time of its 
maximum demand, a power factor as determined by accepted metering standards of not less than 
90 percent leading or lagging, and such minimum power factor shall be maintained by customer at each 
point of service. 

INTERRUPTION OF SERVICE: The Company will use reasonable diligence to furnish a regular and 
uninterrupted supply of energy. However interruptions or partial interruptions may occur or service may be 
curtailed, become irregular, or fail as a result of circumstances beyond the control of the Company, public 
enemies, accidents, strikes, legal processes, governmental restrictions, fuel shortages, breakdown or 
damages to generation, transmission, or distribution facilities of the Company, repairs or changes in the 
Company's generation, transmission, or distribution facilities, and in any such case the Company will not 
be liable In damages. Customers whose reliability requirements exceed those normally provided should 
advise the Company and contract for additional facilities and increased reliability as may be required. The 
Company will not, under any circumstances, contract to provide 100 percent reliability. 

~EPLACED BY NIVIPRC 
8V Commission Order Case #16-002.76-UT 
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PUBLIC SERVICE COMPANY OF NEW MEXICO 
ELECTRIC SERVICES 

20TH REVISED RATE NO. 11B 
CANCELING 19TH REVISED RATE NO. 118 

WATER AND SEWAGE PUMPING SERVICE­
TIME-OF-USE RATE 

Page 3of3 

ACCESSIBILITY: Equipment used to provide electrlc service must be physically accessible. The meter 
socket must be installed on each service location at a point accessible from a public right-of~way or PNM 
easement without any Intervening wall, fence, or other obstruction. 

SUBSTATION AND PROTECTIVE EQUIPMENT: For all existing Installations as of April 24, 1972, the 
Company will continue to furnish the existing substation equipment as now installed. The Company may 
require the customer to advance a part or all of the cost of facilities required to provide service for new 
load additions at existing locations or for service at new locations when the load is 5D kW or less and the 
estimated revenue does not justify the necessary investment. 

For seivice at new locations when the load is greater than 50 kW, all transformers, the necessary 
distribution structures, voltage regulating devices, lightning arrestors, and accessory equipment required 
~y the <::ustomer in order to utilize the Company's service shall be installed, paid for, owned, operated, and 
maintained by the customer. · 

The customer shall also provide at his expense suitable protective equipment and devices so as to protect 
Company's system and its service, to other electric users, from disturbances or faults that may occur on 
customer's system or equipment. This must include a gang-operated switch capable of interrupting the 
customer's entire load. 

All such substation and protective equipment is to be installed by the customer and shall be of an 
approved design and shall conform to the Company's standards and Rules and Regulations. The 
customer shall at all times keep each of the three phases balanced as far as practicable so as not to 
affect service and voltage to other customers served by the Company. The customer shall not operate 
any equipment in a manner that will cause voltage disturbances elsewhere on the Company's system. 

TERMS OF PAYMENT: All bills are net and payable within twenty (20) days from the date of bill. If 
payment for any or all electric service rendered is not made within thirty (30) days from the date the bill is 
rendered, the Company shall apply an additional late payment charge as defined in Rate 16 Special 
Charges. · 

TERMS OF CONTRACT: Company reserves the right to require a suitable contract where additional 
facilities or extensions are required to be furnished by Company to provide additional or enlargement of 
service at existing or new service locations. 

LIMITATION OF RATE: Electric service under this Schedule is not available for standby Se!Vlce and shall 
not be resold or shared with others. 

t:f;:fECT!VE 
FEB ~ 12018 

REPLACED BY NMPRC 

Advice1Jofice No. 545 . 

~~ ~· ,~.0 
/earl[¼~ .. ?-

Vice President, P[\jM Rt191llatory Affairs & Economic Development 
( • ) GCG#524202 -- -- ·------· 

f3V Comrr:ilssion Order Case #16-00276-UT 
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DATE: 

TO: 

FROM: 

VIA: 

memo 
March 5, 2020 

Buckman Direct Diversion Board (BDDB) 

William H. Schneider, P.G. Water Resources Coordinator ~ 
Jesse Roach, PhD, P.E. Water Division Director ;5{(___ 

ITEM AND ISSUE: 

Pursuant to Resolution 2019-56, the Water Division (WD) is proceeding with a 40- and 80-year 
water planning effort and is further evaluating the technical, engineering and regulatory 
requirements of a return flow pipeline to the Rio Grande. A status update on these conjunctive 
efforts will be presented to the BDDB as an informational item. 

BACKGROUND AND SUMMARY: 

The primary action items underway, include: 

1. The water planning effort (scoping, budgeting, and scheduling) is currently underway 
with 2 key elements being investigated. The first is integrating the US Bureau of 
Reclamation (Reclamation) partially funded Santa Fe Basin Study Update with the 40-
and 80-year Santa Fe Water Plans (Plans) for improved technical content and 
consistency. The second key element is City and County staff collaborating to identify 
synergies with City-County water resources management strategies to meet future supply 
demands under various growth and climate change scenarios. These synergies include 
but are not limited to the City-County Amended Water Resources Agreement (WRA), 
backup water supply for County, sustainable aquifer management, managed aquifer 
storage "ASR", and potential shared infrastructure initiatives. The City has developed a 
draft five-year planning cycle to develop the Plans and shared it with County staff for 
their feedback on February 17th

. 

2. The return flow strategy continues to explore several feasible reuse alternatives including 
the engineering design and necessary state and federal permits for a return flow pipeline 
to the Rio Grande (Pipeline). Over the next 6 months, the WD will seek approval to (a) 
pursue a contract to complete the engineering design of Pipeline, (b) pursue a 
competitively bid contract for permitting services to address the numerous permits, 
including NEPA for the Pipeline, and (c) anticipates notification of an impending Title 
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XVI grant application with Reclamation seeking funding and technical support for the 
Pipeline. 

3. The City is continuing to meet with stakeholders, regulators, policymakers and other 
interest groups with the goals and objectives of addressing concerns on environmental, 
cultural, legal and regulatory matters pertaining to the Pipeline and the City's intentions 
to fully consume its imported San Juan Chama (SJC) water while lessening its reliance on 
Santa Fe River sources. 

The BDD, as a major authority, will be consulted quarterly, or as-needed, to ensure the City's 
return flow strategy and the Pipeline comply with all mandates of the BDDB. Significant work 
still needs to be completed and approvals obtained before the Pipeline is constructed. To that 
end, additional information is required ( engineering design, NEPA, NPDES permit evaluations 
etc.) and collecting this information will be the emphasis of next steps over the next 6 months. 

RECOMMENDED ACTION: 

No action requested. 
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Date: 

To: 

From: 

Subject: 

February 25, 2020 

Buckman Direct Diversion Board 

Kyle Harwood, BDD Legal Counsel 

BDD Board - LANL MOUs 

ITEM AND ISSUE: 

Buckman Direct Diversion 

As part of the 2020 workplan to develop and execute a new MOU between the BDD Board and LANL, this memo introduces 

the previous documents relating to the 2010, 2015 and 2017 MOUs. 

No action recommended 

Buckman Direct Diversion 341 Caja del Rio Santa Fe, NM 87506 
SANTA FE COUNTY 
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BUCKMAN DIRECT DIVERSION BOARD 

George Rael, Assistant Manager 
for Environmental Programs 
National Nuclear Security Administration 
U.S. Department of Energy 
528 35th Street, MS A316 
Los Alamos Area Office 
Los Alamos, New Mexico 87544 

Susan Stiger, Associate Director 
for Environmental Programs 
Los Alamos National Laboratory 
P. 0. Box 1663, MS M991 
Los Alamos, New Mexico 87545 

Subject: LANL Contamination of water resources in Santa Fe County 

Dear: Mr. Real and Ms. Stiger: 

Thank you for the participation of Paul Huber and Danny Katzman at the Buck.man Direct 
Diversion Board's meeting on October 4, 2007, regarding problems created by the Los 
Alamos National Laboratory (LANL) historical discharges and releases from waste disposal 
sites of radioactive and toxic waste to the environment. Thank you also for LANL and DOE 
staff cooperation with the Buckman Direct Diversion (BDD) project team. 

We request commitment and look forward to continued cooperation from the Department of 
Energy (DOE), LANL, and Los Alamos National Security, LLC, to stop the continued 
migration ofLANL-origin waste to the environment, mitigate the impacts of wastes that have 
escaped the LANL boundaries and are in the environment at the location of the planned 
BDD, and otherwise reduce the burdens and costs that these wastes place on our regional 
drinking water project. We appreciate DOE's and LANL's acknowledgement of these 
problems, their recognition of the need for and validity of the BDD, and their recognition that 
the actions we are requesting are appropriate. 

For your information, the Buckman Direct Diversion Board was created to govern the 
Buckman Direct Diversion Project by a State-of-New Mexico approved Joint Powers 
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Agreement between the City of Santa Fe (City) and Santa Fe County (County). The Board 
consists of four elected officials and one member of the public. The City and the County are 
the project owners. The Board directed at its October 4, 2007 meeting that this letter be sent 
to you. The purpose of the BDD is to provide clean, safe, and reliable drinking water on a 
sustainable basis to residents of the City of Santa Fe and Santa Fe County. Certain water 
quality issues, however, that are related to LANL, must be addressed if the BDD Board is to 
achieve the aforementioned purpose. 

Three different pathways have been identified to date by which LANL-origin contaminants 
pollute the ground and surface water resources used by the City and County to produce 
drinking water for their public water system customers. These include: 

1. Buried transuranic and other radiological contaminants, such as plutonium, in the Rio 
Grande sediments deposited in the 1940s through the 1960s in the former river 
channel (slough) located immediately upstream of the BDD river diversion site; 

2. Contaminants in the waters of the Rio Grande, including transuranics, other 
radiological contaminants, and other toxic wastes, from historical and current releases 
and waste discharges. Significant amounts of "legacy'' contaminants reside in 
sediments in canyons on the Pajarito Plateau with watersheds that include LANL 
facilities, waste disposal areas, and historical and current outfalls. We understand 
that some of the canyon sediment beds and banks are not stable and that the 
contaminants are mobilized and transported to and down the Rio Grande and thence 
to the BDD diversio:ii1ocation with water is flowing from Los Alamos Canyon afifs · 
confluence with the Rio Grande; and 

3. Contaminants that have flowed downward and reached the regional aquifer that 
underlies LANL and provides water to the Buclonan well field. 

The BDD Board requests the following LANL actions and programs 

The BDD Board voted unanimously at its October 4, 2007 meeting to request that DOE and 
LANL fund and implement six actions or specific programs to protect public drinking water 
supplies. Each of these six is generally stated and described below: 

1. Stop migration ofLANL contaminants to the Rio Grande and to groundwater. We 
request that LANL stop radioactive and toxic contaminants from flowing into the Rio 
Grande through the construction of additional sediment barrier and containment 
systems, improved waste treatment and disposal practices, stabilization and clean-up 
of sediment beds and banks in the Rio Grande tributary canyons that have received 
LANL waste discharges, and other appropriate management actions. We believe it is 
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essential that DOE and LANL stop the further migration to the environment from 
waste disposal areas of any of the vast mass of dangerous wastes that DOE and 
LANL have buried or are temporarily storing within LANL boundaries. We 
acknowledge the discussion by New Mexico Environment Department and LANL 
representatives at our October 4, 2007 meeting regarding the limits of what may be 
possible with respect to stopping migration via vadose zone and groundwater 
pathways of contaminants that have previously been discharged or that have escaped 
waste disposal or containment areas. 

2. Properly monitor the transport oflegacy contaminants in both the surface water and 
groundwater flow systems. We appreciate the review and recommendations that 
LANL sought and that the National Academy of Sciences provided through the newly 
published report entitled Plans and Practices for Groundwater Protection at Los 
Alamos National Laboratory, Final Report (2007) many of which address the need 
for improved monitoring. We understand LANL has taken the position that 
implementation of some of the recommendations is funding-contingent but we think 
it is essential that the entire set of recommendations be implemented, at once. We ask 
that you set an especially high priority on improvements in monitoring the transport 
of contaminants in the regional groundwater flow toward the Buclanan well field and 
implementation of the recommendations addressing surface water and transport of 
contaminants from LANL property. 

3. Measure the radioactive and toxic contamination of buried sediments containing 
higher concentrations of post-World War Il LANL legacy contaminants now buried 
in the slough upstream of tlle BDD diversion site. I:)fltflrm:!Afl,Jtg9µgh c::9rfl _sampling 
ancfanaiys1s of sediment layers near areas where construction will take place, whether 
or not portions of the BDD diversion facilities as currently aligned will intersect areas 
with elevated conc.entrations of these contaminants. Fl:fllp us detflrmine if minor 
realignment of project facilities could avoid these discrete areas of contaminated 
slough sediments. Help us assure that construction worker or public exposure to 
these radionuclides and other contaminants will not exceed or violate any regulatory 
requirements. 

4. Provide an early warning system so that the BDD can temporarily cease diversion of 
any water from the Rio Grande when the Rio Grande is expected to contain elevated 
levels of contaminants of LANL origin. This action has been suggested by LANL 
staff and has been publicly affirmed by NMED Secretary Curry. 

5. Monitor the mass of any LANL-origin contaminants diverted with BDD raw water 
supplies and account for that mass in water treatment plant residuals and treated 
drinking water. 
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6. Provide funding for the BDD Board to retain independent peer review by gualified 
persons with regard to matters of LANL-origin contamination of the public drinking 
water resources of Santa Fe County and the City of Santa Fe. 

BDD technical staff representing the BDD will continue to cooperate and work on these 
issues with NMED and LANL staff. BDD technical staff also will continue to meet with and 
discuss these issues with interest groups and concerned citizens. 

Credibility of these efforts with the public water system customers that will be served by the 
BDD is very important to the BDD Board. We think that credibility will be fostered by 
conducting all monitoring and measurement programs with total public transparency 
extending from development of the monitoring plans to public availability of all the 
monitoring results. Review and oversight of these efforts including some independent peer 
review and quality assurance work by the NMED and BDD project resources also is 
important. 

Thank you for your consideration of these requests. We look forward to receipt of your reply 
and discussion with you to reach agreement on DOE and LANL acceptance and commitment 
to implement these requests. 

air 

·· iversion Board · 

c: BDD Board Members 
City ofSan.ta Fe Mayor, David Coss 
Paul Huber 
Danny Katzman 
New Mexico Environment Department Cabinet Secretary, Ron Curry 
BDD Project Man.ager, Rick Carpenter 
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ITEM # /{)- o3ctv 

1 MEMORANDUM OF UNDERSTANDING BETWEEN THE U.S. DEPARTMENT 
2 OF ENERGY AND THE BUCKMAN DIRECT DIVERSION BOARD 
3 REGARDING WATER QUALITY MONITORING 
4 
5 
6 A. PURPOSE 
7 
8 To establish roles and responsibilities with regard to coordination of monitoring activities by Los 
9 Alamos National Laboratory ('LANL') and the Department of Energy ('DOE) in Los Alamos Canyon, 

10 Pueblo Canyon, and the Rio Grande in relation to operation of the Buckman Direct Diversion 
11 Project ('BDD Project'). 
12 
13 B. PARTIES 
14 
15 The parties to this Memorandum are the Buckman Direct Diversion Board ('BDD Board') and the 
16 U.S. Department of Energy ('DOE'). 
17 
18 C. AUTHORITIES 
19 
20 1. Both parties represent that they have the authority to enter into this Memorandum and are able 
21 to meet the respective commitments herein to the extent permitted by law. 
22 
23 2. Department of Energy. The U.S. Department of Energy is authorized to enter into this 
24 Memorandum pursuant to the Atomic Energy Act, as amended (Title 42 U.S.C. 2011, et seq.). 
25 
26 3. BDD Board. The BDD Board is authorized to enter into this Memorandum pursuant to the 
27 March 7, 2005, Joint Powers Agreement between Santa Fe County and the City of Santa Fe and 
28 associated state, county and municipal laws related thereto. 
29 
30 D. BACKGROUND 
31 
32 1. The BDD Project is designed to divert water from the Rio Grande for use by the City and County 
33 of Santa Fe water utilities in the Santa Fe area and will provide a source for the water supply 
34 systems of Santa Fe County, the City of Santa Fe and Las Campanas, LLP ('BDD Project 
35 partners'). The water to be diverted is comprised of San Juan-Chama Project water (a U.S. 
36 Bureau of Reclamation interbasin water transfer project) and native New Mexico state waters 
3 7 regulated by the State of New Mexico. 

38 2. The planned point of diversion for the BDD Project is located on the east bank of the Rio 
39 Grande in northern New Mexico, near the historic Buckman townsite. The point of diversion is 
40 approximately 15 miles northwest of the City of Santa Fe and is located about three miles 
41 downstream from the confluence of the Rio Grande and Los Alamos Canyon (where Route 502 
42 crosses the Rio Grande at the Otowi Bridge). 

43 3. LANL is located on the Pajarito Plateau above the Los Alamos/Pueblo Canyon (LA/P Canyon) 
44 system. The LA/P Canyon system intermittently and infrequently flows to the Rio Grande just 
45 below the Otowi Bridge and upstream of the BDD Project planned point of diversion. The LA/P 
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1 watershed contains sediments with LANL-origin contamination from historic releases from LANL. 
2 These sediments could transport to the Rio Grande during infrequent intermittent flows. The LA/P 
3 Canyon watershed has been investigated under the Compliance Order on Consent with the New 
4 Mexico Environment Department, and measures (including infrastructure) to reduce the transport 
5 of contaminated sediments have been implemented. 

6 4. The New Mexico legislature encouraged the BOD Board and DOE to memorialize their 
7 agreement to certain activities relating to the mitigation and monitoring of LANL origin water quality 
8 contaminants. The New Mexico legislature passed resolutions in 2009 and 2010, and this 
9 Memorandum will address the issues contained in those memorials. 

1 O 5. In 2007, the BDD Board requested a written agreement with LANL and DOE, and this 
11 Memorandum represents a resolution of the surface water issues requested by the BDD Board. 
12 This Memorandum represents an agreement between the parties that water quality management 
13 and monitoring are mutual priorities and the activities described in this Memorandum are consistent 
14 with, and will be carried out subject to, the policies, regulations, and applicable laws that pertain to 
15 the parties. 

16 6. This Memorandum describes sampling and reporting activities relating to LANL-origin water 
17 quality contaminants that will be performed in support of the BDD Project and the diversion of 
18 drinking water from the Rio Grande. 

19 7. The Agreement Principles outlined in this Memorandum will be utilized by the public and the 
20 BDD Board to inform the operation of the BDD Project, and will provide information that will guide 
21 the future water quality policies and priorities of the parties. 

22 E. AGREEMENT PRINCIPLES 

23 1. LA/P Canyon Early Notification Gaging System 

24 Purpose: The purpose of the early notification system is to provide real time streamflow data to the 
25 BDD Project at the following locations: 

26 • Station E060 in Pueblo Canyon above the Los Alamos Canyon confluence, 

27 • Station E050 in Los Alamos Canyon above the Pueblo Canyon confluence, and 

28 • Station E110 in lower Los Alamos Canyon above its confluence with the Rio Grande. 

29 Real-time stream flow data from these stations will enable the BDD Project to make decisions 
30 regarding facility operations, including temporarily ceasing diversion of water from the Rio Grande. 

31 Description: The components of the early notification system include three stations each equipped 
32 with gaging (flow measurement) capabilities, real-time conveyance of stream-flow data, and 
33 automated stormwater samplers. Station E11 O will also be equipped with camera capabilities or 
34 some other means of confirming real-time flow events, as permitted by the Pueblo of San Ildefonso. 
35 The early notification system also includes DOE transmittal to the BDD Project any rain gage data 
36 that DOE and/or LANL have available for DOE property in the Los Alamos Canyon watershed, as 
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1 soon as practical. The BDD Project will provide DOE a list of recipients to receive this notification 
2 electronically. 

3 System Design/Performance Standards: Flow measurements at the gaging stations shall be 
4 measured within a trapezoidal supercritical-flow flume design as reported in "Techniques of Water-
s resources Investigations of the United States Geological Survey, Chapter A 14, Use of Flumes in 
6 Measuring Discharge" (FA Kilpatrick and V.R. Snyder, 1983). This flume is designed to 
7 accurately measure stream flows between approximately 1 and 350 cubic feet per second (cfs). 
8 The system shall be capable of a low flow trigger stage of 5 cfs (and will be capable of being 
9 programmed later to a different trigger level, as agreed to by BDD and DOE In the Biannual Review 

10 Process described below). The amount of time from when a station triggers to when the notification 
11 is available to the BDD Project will be as quickly as is practical (see Appendix A for specifications). 

12 Telemetry Performance Standard: See Appendix A. 

13 Maintenance, Inspection, Repair and Replacement: DOE shall maintain the early notification 
14 system as necessary to support the purpose and performance standards described above. The 
15 gaging stations shall be inspected once per month and after each flow event throughout the year. 
16 Maintenance activities will be performed in accordance with LANL standard operating procedures 
17 listed in Appendix A, and includes: ensuring data logger is powered up and operational, manual 
18 data retrieval is functioning, load testing of battery and replacement of battery if needed, removing 
19 snow from solar panel in winter months if needed, removing debris from stream channel if needed, 
20 performing discharge measurement direct or indirect or ice measurement if required, checking 
21 datum and reference point levels when required. In the event that any station is not functioning, 
22 DOE shall immediately notify the BDD Project and repair the station so the time period of 
23 inoperability shall be as short as possible. The inspections and repair schedule will be contingent 
24 on safe working conditions. If the period of inoperability has exceeded or is expected to exceed 72 
25 hours for flow measurement equipment, or exceeded or will exceed 48 hours for telemetry 
26 equipment, DOE will communicate as quickly as practical via e-mail a written description of the 
27 station's inoperability to the BDD Project, including a description of the activities and the schedule 
28 necessary to restore operability based on best estimate of availability of equipment and personnel. 
29 DOE is responsible for all equipment necessary to measure and transmit the flow information, and 
30 the BDD Board is responsible for all equipment necessary to receive the flow information. 

31 2. LA/P Canyon Storm Water Quality Sampling System 

32 Purpose: To provide water-quality contaminant sampling data from flow events at the stations 
33 described above in order to characterize contaminants in LA/P Canyon flows. 

34 Description: The components of the event sampling system include three stations each equipped 
35 with automated samplers that will be triggered by the occurrence of runoff at these stations as 
36 described below. DOE will fund all sampling activities for this water quality system. 

37 System Design/Performance Standards: The samplers shall be capable of collecting samples from 
38 flows greater than 5 cfs. The analyte list for the samplers is contained in Appendix A of this 
39 Memorandum and is generally consistent with, but contains negotiated changes to, the NMED-
40 approved Los Alamos and Pueblo Canyons Sediment Transport Monitoring Plan for storm-water 
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1 monitoring in LA/P Canyon. Consistent with the NMED approved workplan, sampling will be 
2 conducted from June to October of each year at each of the three gages. The parties will review 
3 the available data, the analyte list and the sampling protocols (e.g. trigger stage, sample collection 
4 process, etc.) during the Biannual Review process and can consider changes in accordance with 
5 the Memorandum amendment provision and Biannual Review process described below. DOE will 
6 notify BDD of any changes to the NMED-approved workplan. The collection and processing of 
7 samples will be conducted in accordance with LANL standard operating procedures (SOPs) listed 
8 in Appendix A .. The analytical methods are established by contract with DOE's analytical service 
9 providers and will follow EPA guidelines and methods. 

10 Maintenance, Inspection, Repair and Replacement: DOE shall maintain the event sampling 
11 system as necessary to support the purpose and performance standards described above. The 
12 samplers shall be inspected no less than weekly from June to October of each year, and after each 
13 flow event and/or 72 hours between flow events to collect samples. General maintenance will be 
14 performed in accordance with LANL SOPs listed in Appendix A, and will include ensuring sampler 
15 is powered up and operational, load testing of battery and replacement of battery, inspection of 
16 sampler pump tubing, line, and intake to ensure no air leaks, cracks or plugs, and test sample 
17 collection cycle to ensure correct programming, tripping and volumes are correct. In the event that 
18 any station is not functioning, DOE shall immediately notify the BOD project and repair the station 
19 so the time period of inoperability shall be as short as possible. The inspections and repair 
20 schedule will be contingent on safe working conditions. If the period of sampler inoperability has 
21 exceeded or is expect to exceed 48 hours, DOE will communicate as quickly as practical via email 
22 a written description of the station's inoperability to the BDD Project, including a description of the 
23 activities and the schedule necessary to restore operability based on a best estimate of availability 
24 of equipment and personnel. 

25 3. Rio Grande at BOD Project location Sampling Program 

26 Purpose: To provide event-based sampling of change in stage in the Rio Grande or when triggered 
27 by notification of flows in Los Alamos Canyon at the E 11 O Gaging Station. 

28 Description: The components of the sampling system include a dedicated sampling station 
29 equipped with an automated sampler that can be triggered on a regular schedule, and that can 
30 also be triggered by notification of Los Alamos Canyon flows at the E110 Gaging Station. DOE will 
31 fund the installation of a sampler as described in Appendix A which will be capable of sampling 
32 E11 O gage triggered events, stage actuated events and other sampling schedules. Irrespective of 
33 the procurement process used to acquire and install the sampler (see Appendix A), the BDD Board 
34 shall take title to the sampling system at no cost, and shall thereby own and operate the sampling 
35 system. DOE will fund up to 30 sampling events in the 5 year term of this Memorandum, as 
36 determined by the BDD Board, and for those analytes described in Appendix A. 

3 7 System Design/Performance Standards: The analyte list for this location is contained in Appendix 
38 A of this Memorandum. The parties will review the analyte list and sampling protocol during the 
39 Biannual Review process and will make changes in accordance with the Memorandum amendment 
40 provision and Biannual Review process described below. The parties will exchange information 
41 and seek to keep the Appendix A analyte list generally consistent with, but containing negotiated 
42 changes to, the NMED sampling programs on the Rio Grande, however such changes will require 
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1 the consent of both parties. The BOD Board will be responsible for the collection of samples in 
2 accordance with standard operating procedures to be developed with DOE and NMED. 

3 Maintenance, Inspection, Repair and Replacement: DOE will fund the maintenance, inspection, 
4 repair and replacement of the sampler as described in Appendix A. The BDD Board shall own and 
5 operate the sampling system, and thereby be responsible for the maintenance, inspection, repair 
6 and replacement of the system and its components. 

7 4. Rio Grande Contaminant Fate Analysis 

8 DOE will fund for a one year period the analytes listed in Appendix A for: 1. the raw Rio Grande 
9 water at the BDD Project location, 2. the sediment return line of the BOD Project and, 3. the 

1 O finished water produced by the BOD Project Water Treatment Plant. These samples will be 
11 monthly composites of flow weighted daily sampling. The BDD Board will be responsible for the 
12 collection of samples in accordance with standard operating procedures to be developed with DOE 
13 and NMED. 

14 5. Data Sharing 

15 DOE shall be responsible for all costs associated with sampling analyses described in this 
16 Memorandum. 

17 Analytical results of E050 and E060 sampling will be made available to the BDD Project via the 
18 RACER database (the Risk Analysis, Communication, Evaluation, and Reduction project is 
19 managed by the NM Community Foundation) within 30-60 calendar days after DOE receives 
20 sampling results from the analytical laboratory. Analytical results for E110 sampling will be made 
21 available as soon as practicable within the constraints of the agreement between DOE and Pueblo 
22 de San Ildefonso governing the collection and reporting of such data. Paper copies of the data will 
23 also be transmitted to the BOD Project within 90 days after DOE receives sampling results and 
24 validation from the analytical laboratory. 

25 Analytical results of Rio Grande at BDD Project location and Rio Grande Contaminant Fate 
26 sampling programs will be provided directly to the BOD Project and DOE as soon as they are 
27 available. 

28 6. Coordination 

29 DOE and the BDD Project Manager will coordinate with Pueblo de San Ildefonso and the New 
30 Mexico Environment Department on any issues related to the implementation of this Memorandum, 
31 and will engage in any consultation required to accomplish the purposes of this Memorandum. 

32 7. BOD Project Rio Grande Diversion Records 

33 The BDD Project will make records available to the DOE when diversions have ceased, and this 
34 information shall be used in the Biannual Review process to identify changes to Appendix A, 
35 however such changes will require the consent of both parties. 

36 8. Biannual Review 
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2 The BDD Project Manager and DOE staff shall meet twice annually to review the functioning of the 
3 early notification system and sampling programs, in March and September of each year. During 
4 this Biannual Review process, changes can be made only to Appendix A (with a presumption that 
5 such changes will be consistent with changes to the NMED approved sampling plan for LA/P 
6 Canyons), provided however that such changes will require the consent of both parties. The 
7 parties shall endeavor to keep the sampling conducted pursuant to this Memorandum consistent 
8 with changes to NMED sampling programs, subject to the provisions that govern changes to 
9 Appendix of this Memorandum. The Los Alamos Site Office Environmental Program Manager and 

1 O BDD Project Manager are authorized to make such changes, provided a written Appendix A 
11 amendment is approved and executed by the authorized representatives of the parties. Any 
12 changes to this Memorandum outside of the scope of Appendix A must be made through an 
13 amendment to this Memorandum as described below and executed in the same manner as this 
14 Memorandum. 

15 F. Contacts 

16 All notices, correspondence and communication arising under this Memorandum shall be provided 
17 to the representatives listed below, and any notice, demand, request, or information authorized or 
18 related to this Memorandum shall be deemed to have been given if mailed (return receipt 
19 requested), hand delivered or faxed (with confirmation of transmittal) as follows: 
20 
21 
22 DOE 
23 Los Alamos Site Office 
24 George Rael 
25 Manager 
26 Environmental Projects Office 
27 Los Alamos Site Office/NNSA/DOE 
28 phone: 505-606-0397 
29 cell: 505-690-0734 
30 grael@doeal.gov 
31 
32 with a copy to: 
33 DOE Counsel 
34 Silas DeRoma 
35 phone: 505-667-4668 
36 email: sderoma@doeal.gov 
37 
38 BOD Board 
39 BOD Project Manager 
40 Rick Carpenter 
41 Sangre de Cristo Water Division, City of Santa Fe 
42 801 San Mateo Road 
43 Santa Fe, NM 87505 
44 cell: 505-660-5696 
45 email: rrcarpenter@santafenm.gov 
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2 with a copy to: 
3 BDD Board Counsel 
4 Nancy Long 
5 Long, Pound and Komer 
6 2200 Brothers Road 
7 PO Box 5098 
8 Santa Fe NM 87502 
9 cell: 505-470-2158 

IO email: nlong@nm.net 
11 
12 G. Period of Agreement, Modification, or Termination 

13 1. This memorandum is effective upon the signature of the BDD Board and DOE as shown below. 
14 This agreement shall expire five years from the date of the last signature, or may be terminated 
15 earlier as described below. 

16 2. The BDD Board and DOE may modify this Memorandum by written amendment and in the 
17 same manner as this Memorandum was executed. This Memorandum may not be amended or 
18 superceded by other formal agreements without the consent of the parties. 

19 3. The BOD Board and DOE may tenninate this Memorandum by mutual written consent, and a 
20 party's intent to seek termination shall be provided to the representatives listed with 90 days notice. 

21 4. If this Memorandum has not been terminated before the date of expiration and the parties agree, 
22 this Memorandum shall continue without interruption in full force and effect until amended, 
23 superceded or terminated by the parties. 

24 H. Other Provisions 
25 
26 1. Nothing in this Memorandum is intended to conflict with current requirements of the parties or 
27 applicable laws. Any such conflicting term shall be invalid, but the remainder of the Memorandum 
28 shall remain in effect. If a term is deemed invalid, the parties shall immediately review the 
29 Memorandum and take appropriate action, including amendment or termination of the 
30 Memorandum. The activities described in this Memorandum are consistent with, and will be 
31 carried out subject to, all known policies, regulations, and applicable laws that pertain to the parties. 
32 
33 2. If the parties disagree over how to interpret this Memorandum, representatives of the parties 
34 shall notify and present their differences to each other in writing in order to reconcile the dispute. If 
35 the parties fail to resolve their differences within 30 days, the BOD Project Manager and Los 
36 Alamos Site Office Environmental Projects Office Manager shall prepare a written description of 
3 7 the dispute and the BDD Board Chair and DOE Environmental Programs Manager shall meet to 
38 reconcile the dispute. These representatives shall use efforts such as negotiation, facilitation and 
39 mediation to resolve the dispute. 
40 
41 3. This Memorandum in no way restricts the parties from participating in any activity with other 
42 public or private agencies, organizations, or individuals. 
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2 4. Activities described in this Memorandum are subject to the availability of appropriated funds. 
3 The BDD Board and Los Alamos Site Environmental Projects Office Manager shall make the 
4 appropriation of funds for the activities described in this Memorandum a priority when seeking 
5 regular or project specific funding requests. 
6 
7 5. This Memorandum describes the basis on which the parties will cooperate on the topics 
8 described herein. This Memorandum is not a financial obligation that serves as a basis for 
9 expenditures, and any financial obligations necessary to carry out the activities described herein 

l O shall be addressed in other documents internal to each party. Expenditures of funds, human 
11 resources, equipment, supplies, facilities, training, public information, and technical expertise will 
12 be provided by each party as necessary to fulfill its obligation under this Memorandum. 
13 
14 6. This Memorandum is neither a fiscal nor a funds obligation document. Nothing in this 
15 Memorandum authorizes or is intended to obligate the parties to expend, exchange, or reimburse 
16 funds, services, or supplies, or transfer or receive anything of value. Any requirement for the 
I 7 payment or obligation of funds by DOE established by the terms of this Memorandum shall be 
18 subject to the availability of funds and Secretarial discretion, and no provision herein shall be 
19 interpreted to require obligation or payment of funds in violation of the Antideficiency Act, 31 U.S.C. 
20 §1341. 
21 
22 7. This Memorandum is not legally enforceable and shall not be construed to create any legal 
23 obligation on the part of either party. This Memorandum shall not be construed to provide a private 
24 right, or cause of action, for or by any person or entity. 
25 
26 NOW, in witness whereof, each of the BDD Board and DOE has caused this Memorandum to be 
27 executed and delivered by its duly authorized representatives as of the last date shown below, 
28 
29 
30 

cretary for Environmental Management, Department of Energy, DATE 
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Appendi,-;A 
Memorandum of Unclerslanding Regarding Water Quality Monitoring 
BOD Board and DOE 
2010 05 12: 1 ol 6 

Appendix A 

The tables that follow the text below contain the analytes that will be sampled in accordance with this 
Memorandum. 

Regarding LA/Pueblo Canyon Telemetry: 

1. Telemetry used to communicate flow data from the gaging stations to the BDD shall be designed to 
provide a received signal level at each receiver with a fade margin of no less than 25 dBm above the 
equipments receiver threshold. Telemetry equipment shall include battery backup sized to provide a 
minimum 12 hour operation after failure of primary power. Battery run time shall be calculated in a 
mode of operation consistent with frequent data transmission during a slow event. 

2. LA/P Canyon flow confirmation at the E110 gauging station: [This section contingent on Pueblo de 
San Ildefonso review and approval] 

3. The amount of time between a station trigger and when notification is available to the BDD Project 
will be as short as is practical, with a goal not to exceed 1 minute. 

Regarding LA/Pueblo Canyon water quality sampling: 

1. The goals of the sampling strategy are to collect data that represent variations in contaminant 
concentrations and suspended sediment concentration (SSC) within runoff events across a typical 
hydrograph for each location (Monitoring Plan for LA/P Canyon Sediment Transport Mitigation Project 
(LA-UR-09-6563) ). 

2. Each of the gages will be monitored continuously for stage. Samples at E050, E060, and E110 will 
be triggered by 5-cfs flows to ensure sampling at flows that may extend to the Rio Grande (Monitoring 
Plan for LA/P Canyon Sediment Transport Mitigation Project (LA-UR-09-6563)). 

3. Prioritization of analytes if water volume is insufficient to fulfill suite: PCBs, gamma spec, iso pu, Sr-
90, dioxin/furans, target analyte list metals, gross alpha, iso u, Am-241 (alpha spec), SSC 

4. E110 will be analyzed for filtered and unfiltered TAL Metals and radionuclides. 

5. All event exceeding 5 cfs at E050, E060 and E110 will be analyzed for the following parameters. 

Regarding Rjo Grande at Buckman Sampler: 

The sampler will have functionality sufficient to receive a telemetry signal from early warning and 
operator triggered, stage & flow actuator, flowlink software, datalogger, and the ability to integrate a 
parallel NMED sampler. 
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Appendix A 
Memorandum of Understanding Regarding Waler Quality Monitoring 
BOD Board and DOE 
2010 0512: 2 of6 

The BOD Board and DOE agree to apply for and utilize a DOE grant to fund the maintenance, 
inspection, repair and replacement of the Rio Grande at Buckman sampler described above in this 
Appendix and in the Memorandum of Understanding. If such a grant is not available by October 1, 
2010 then DOE agrees to install, implement and operate this sampler. Furthermore, and until the Rio 
Grande at Buckman sampler is operational, DOE agrees to equip the existing NMED sampler located 
at Buckman with the capability to receive a telemetry signal from the E110 gage as soon as practical 
following the execution of this MOU. The BDD Board will be responsible for all permit requirements 
and will provide DOE with a statement of work and a cost estimate for the sampler by June 1, 2010. 

Regarding all detection limits in the analyte tables that follow: 

Values will be reviewed at the first Biannual Review meeting, using the following principles: Method 
reporting limlts for sample analyses for each medium shall be established at the lowest level 
practicable for the method and analyte concentrations and shall not exceed soil, groundwater, surface 
water, or vapor emissions background levels, cleanup standards, and screening levels. The preferred 
method detection limits are a maximum of 20 percent of the background, screening, or cleanup levels. 
Detection limits that exceed established soil, groundwater, surface water, or air emissions cleanup 
standards, screening levels, or background levels and are reported as •not detected" shall be 
oonsidered data quality exceptions and an explanation for the exceedance and its acceptability for use 
shall be provided. (section IX.C.3.c Method Reporting Limits from the Consent Order). 



16

Appendix A 
Memorandum of Understanding Regarding Water Quality Monitolillg 
BOD Board and DOE 
2010 05 12: 3 of 6 

Table 1: Standard Operating Procedures for the 
BDD/DOE Memorandum of Understanding 

Application 

LA/P Canyon Rio Grande at 
SOP NumberrTitle Stream Storm Water BDD Project 

Gage/Sampler Quality Location 
Maintenance Sampling Sampling 

lANL Procedures 

SOP-5213 
Collecting Storm Water Runoff Samples ✓ ✓ 

and Inspecting Samplers1 

SOP-5214 
Installation, Setup, and Maintenance of ✓ 

ISCO Samplers 

SOP-5215 
✓ 

Processing Storm Water Samples 

EP-ERSS-SOP-5057 
Handling, Packaging and Transporting ✓ 

Field Samples 

SOP-5255 
Shipping of Environmental Samples by ✓ 
the WES Sample Management Office 
(SMO) 

ENV-WQH-SOP-009.3 
Operation and Maintenance of Stream ✓ 

Gaging Stations 

BDD Procedures 

BOD SOPs ✓ 

1Or equivalent SOP used by DOE contracted sampling subcontractors. 

Rio Grande 
Contaminant 
Fate Analysis 

✓ 
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Appendix A 
Memorandum of Understanding Regarding Water Quality Monitoring 
BOD Board and DOE 
2010 05 12: 4 cf 6 

Table 2: Los Alamos/Pueblo Canyon Storm Water Quality Sampling 

SSC EPA:160.2 

TAL metals (23), plus 
Hg 

hardness 

Gross alpha 

Gross beta 

Sr-90 

Am-241 

Gross gamma 

Cs-137 

Co-60 

Na-22 

Np-237 

K-40 

Pu (isotopic) 

U (isotopic) 

dioxin-furans 

PCBs 

Ra-226 & -228 

EPA:200.7, EPA: 200.8, 
EPA:245.2 

SM:A2340B 

EPA:900 

EPA:900 

EPA:905.0 

HASL-300:AM-241 

EPA:901.1 

EPA:901.1 

EPA:901.1 

EPA:901.1 

EPA:901.1 

EPA:901.1 

HASL-300:ISOPU 

HASL-300:ISOU 

SW-846:8290 

EPA 1668A-Congener 
Method 

EPA:903.1 & EPA:904.4 

3 mg/L 

0.2 - 300 mg/L 

2 mg/L 

3 pci/L 

3pci/L 

0.5 pci/L 

0.05 pci/L 

15 pci/L 

5 pci/L 

5 pci/L 

10 pci/L 

40 pci/L 

75 pci/1.. 

0.05 pci/L 

0.05 pci/L 

0.2 - 0.5 pg/L 

20-150 pg/L 

1 pci/L 

· f'.ff Id Pre,p · .. 
. : Code ;•;~~ :'.j 
UF 

F, UF 

UF 

F, UF 

F, UF 

F, UF 

F, UF 

F, UF 

F, UF 

F, UF 

F, UF 

F,UF 

F, UF 

F, UF 

F, UF 

UF 

UF 

F, LIF 
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Appendix A 
Memorandum of Understanding Regarding Water Quality Monitoring 
BDD Board and DOE 
2010 0512: 5 of6 

Table 3: Rio Grande at BDD Project Location Sampling Program 

Gross alpha 

Gross beta 

Sr-90 

Am-241 

Gross gamma 

Cs-137 

Co-60 

Na-22 

Np-237 

K-40 

Pu (isotopic) 

U (isotopic) 

Ra-226, -228 

TAL metals (23), plus 
Hg 

TDS 

TOG 

SSC 

dloxin-furans 

PCBs 

PCBs 

PADS-particle size 
analysis 

perchlorate 

EPA:900 

EPA:900 

EPA:905.0 

HASL-300:AM-241 

EPA:901.1 

EPA:901.1 

EPA:901.1 

EPA:901.1 

EPA:901.1 

EPA:901.1 

HASL-300:ISOPU 

HASL-300:ISOU 

903.1, 904 

EPA:200.7, EPA: 200.8, 
EPA:245.2 

EPA:160.1 

SW-846:9060 

EPA:160.2 

SW-846:8290 

SW-846:8082 

EPA 1668A-Congener Method 

ASTM C-1070-01 

SW846 6850 Modified 

3pcVL F, UF 

3 pci/L F, UF 

0.5 pcl/L F, UF 

0.05 pci/L F, UF 

15 pci/L 

5 pci/L F, UF 

5 pci/L F, UF 

10 pcVL F, UF 

40pcVL F, UF 

75 pci/L F, UF 

0.05 pci/L F, UF 

0.05 pci/L F, UF 

1 pci/L F, UF 

0.2 - 300 mg/L F,UF 

10 pci/L F 

1 mgn.. UF 

3mg/L UF 

0.2 - 0.5 pg/I. UF 

0.2 ug/L UF 

20-150 pg/L UF 

0.1 % UF 

0.2 mg/L UF 
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Appendix A 
Memorandum of Understanding Regarding Water Quality Monitoring 
BDD Board and DOE 
2010 0512: 6 of6 

Table 4: Rio Grande Contaminate Fate Analysis 

,::~~~I~tf :i:: i, 
, . 

_Method . ~.,:. ".· .. Detection· -_c - Fl~l~j;~p: i ... 1 

'"··'" :·1 -~-- .• ~=>· · .. ' ,,. 

·Limit'.;(>;E~ . - Code' ·>i::~;.i:'.!1 ,, ~1~1~. ;: ,., . =: ,~ 
. .,,_ ,,.,,, .. ,,, 

·.V< .. '•'· 

Gross alpha EPA:900 3 pci/L F, UF 

Gross beta EPA:900 3 pci/L F, UF 

Sr-90 EPA:905.0 0.5 pcUL F,UF 

Am-241 HASL-300:AM-241 0.05 pci/L F, UF 

Gross gamma EPA:901.1 15 pci/L F, UF 

Cs-137 EPA:901.1 5 pci/1. F, UF 

Co-60 EPA:901.1 5 pci/L F, UF 

Na-22 EPA:901.1 10 pci/L F, UF 

Np-237 EPA:901.1 40 pci/L F, UF 

K-40 EPA:901.1 75 pci/L F, UF 

Pu (isotopic) HASL-300:ISOPU 0.05 pci/L F, UF 

U (isotopic) HASL-300:ISOU 0.05 pci/L F, UF 

Ra-226,228 903.1, 904 1 pci/L F, UF 
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.. 

Memorandum of Agreement between the Buckman Direct Diversion 
Board and the Pueblo de San Ildefonso 

A. Introduction 

This Memorandum of Agreement (MOA) is made between the Pueblo de San Ildefonso 
(Pueblo), a federally recognized Indian Tribe, and the Buclanan Direct Diversion Board 
(

11BDDB11
) (henceforth, "Parties" or "Party" for the singular). The purpose of this MOA is to 

document the cooperation between the Parties and establish and document procedures for access 
to Pueblo Lands • and information, data sharing, sampling, and responding to inadvertent 
discoveries, and to formalize a process for government-to-government relations between the 
Parties. This MOA shall be used by the Parties to facilitate the Pueblo's involvement in the 
BDDB's activities on Pueblo Lands, including, but not limited to, monitoring for possible 
radioactive contamination and other pollutants from Department of Energy (DOE)/Los Alamos 
National Laboratory (LANL) operations, of lands and natural resources within the exterior 
boundaries of the Pueblo and LANL (Project) that may affect water quality in the Rio Grande 
River or groundwater for the region. 

The intent of this MOA is to facilitate a cooperative effort regarding BDDB's activities on 
Pueblo Lands, including but not limited to, environmental surveillance, within the exterior 
boundaries of the Pueblo (Pueblo Lands). The purpose of this MOA is to provide a procedure by 
which the Pueblo and BDDB will coordinate and carry out BDDB activities, including but not 
limited to the BDDB's sampling program. The MOA addresses only those responsibilities and 
functions that must be coordinated. 

B. Project Description 

The BDDB desires to conduct environmental monitoring and sampling on Pueblo Lands . 
. Samples of water and soil materials are needed to evaluate the potential impacts environmental 
changes on Pueblo and LANL/DOE lands have on the BDDB facility operations. The parties 
shall develop an annual sampling plan by March I of each year. The most recent agreed upon 
sampling plan will remain in effect if a new plan is not agreed upon by March 1 of each year. 
This sampling plan is included as Appendix A to this MOA. Generally, the annual sampling plan 
shall contain a schedule of sampling locations and, to the extent practicable, sampling criteria 
and constituents for which the samples will be tested, reporting procedures, and disclosure of 
whether the sampling will involve ground disturbing activities, to ensure adequate information is 
collected and duplicative efforts are minimized. The amount of sampling performed each year 
will be dependent on available funding to _support sampling. 

Changes to the sampling plan, attached as Appendix A to this MOA, may be made by mutual 
agreement of the parties without formal modification of this MOA. 

While the sampling program is of immediate interest to the BDDB, the Parties anticipate that the 
BDDB may desire to conduct other activities beyond the scope of a sampling program, such as 
flow measurements, collaborative studies, educational outreach, construct or place permanent or 
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temporary sampling equipment etc. In such an event, this MOA is designed to apply to any other 
activities that the BDDB desires to conduct on Pueblo Lands. This MOA facilitates the Pueblo's 
involvement in the BDDB's activities and anticipates the BDDB's need to access Pueblo Lands, 
as well as to protect and share confidential information held by the Pueblo or by other federal 
agencies. This MOA sets forth responsibilities of the Pueblo and the BDDB concerning requests 
to access Pueblo Lands and data sensitive to the Pueblo to help facilitate the BDDB's activities. 

C. Nature of Agreement 

This MOA serves as the underlying Agreement between the Parties concerning the Pueblo's 
involvement in the BDDB's activities on Pueblo Lands. In carrying out any BDDB projects, the 
Parties anticipate that the BDDB and its contractors will need 1) access to the Pueblo's Lands, 2) 
access to confidential data (as defmed in the Protocol for Protecting Cqnfidential Pueblo 
Information) that may already exist within the Pueblo's or other agencies' resources, and 3) 
access to the Pueblo's Lands for purposes of environmental surveillance or data gathering. This 
MOA requires the BDDB and its contractors to protect confidential Pueblo information, comply 
with Pueblo written laws to the extent they do not conflict with applicable federal law, and 
obtain the different types of access permits designed specifically for each type of access request. 

The BDDB and its contractors are required to comply with the terms and conditions of each type 
of access permit as provided therein. The Parties also anticipate that the activities of the BDDB 
and its contractors may result in 11inadvertent discoveries" of cultural resources or human remains 
as new data is gathered or when performing ground-disturbing activities on the Pueblo's L1:U1ds. 
This MOA requires the BDDB and its contractors to follow the protocols between the parties 
applicable to inadvertent discoveries of Native American human remains and cultural items. The 
Protocol for Inadvertent Discoveries of Native American Human Remains and Cultural Items 
will apply to all ground disturbing activities permits. 

1) Protocols 

Protocols for confidentiality, access to Pueblo Lands, data collection, and inadvertent discoveries 
of Native American human remains and cultural items are developed to implement this MOA. 
They may be revised, amended, or supplemented without amending this MOA. 

Additional protocols may be developed and agreed to between the Pueblo and the BDDB staff as 
needed to implement this MOA. 

2) Additional Subsidiary Agreements 

Additional specific agreements, including, but not limited to the sampling plan or identification 
of any other project that the BDDB desires to carry out on Pueblo Lands, may be executed in 
relation to the BDDB's proposed activities on Pueblo Lands. Any such additional agreements 
will be subject to the terms of this MOA, and the implementing protocols. 

The Parties expect that permits will be issued by the Pueblo for several purposes including, but 
not limited to: (1) Access permit for observation purposes only; (2) Access permit for ground 
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disturbing activities, which will refer to the protocols for treatment of inadvertent discoveries; 
and (3) Pennit for data sharing with the BDDB by Pueblo and other federal agencies. The Pueblo 
may request other federal agencies to share data relating to the Pueblo if the BDDB requests 
assistance in the Project. BDDB will make certain that the Pueblo receives copies of all data 
shared. 

Confidentiality requirements in this MOA, protocols, and other agreements between the Pueblo 
and the BDDB shall apply to all permits issued by the Pueblo, consistent with the Protocol for 
Protecting Confidential Pueblo :i:nfonnation. 

The BDDB and the Pueblo will each designate a representative and a backup representative to 
act as the point of contact for this MOA. Either Party may change its point of contact at any time 
by providing written notice to the other Party. The following points of contact are designated by 
eaqh of the Parties: 

3) Pueblo Designees 

The Pueblo's Primary Point of Contact shall be its Department of Environment and Cultural 
Protection Director or his designee. The Pueblo's backup point of contact shall be the Natural 
Resources Department Director. 

4) BDDB Designees 

The BDDB's Primary Point of Contact shall be .the BDD Facilities Manager, and the BDDB's 
backup point of contact shall be the BDD Regulatory Compliance Officer or his/her designee. 

D. Limitations 

1. This Agreement does not create any independent right of action subject to judicial 
review. 

2. Nothing in this MOA shall be deemed to affect the BDDB's obligations under the New 
Mexico Inspection of Public Records Act or the BDDB's ability to assert exemptions with 
regard to information requests. · 

3. This MOA shall not be construed to grant, expand, create, or diminish any legally 
enforceable rights, benefits, or trust responsibilities, substantive or procedural, not 
otherwise granted or created under existing law. Nor shall this MOA be construed to 
alter, amend, repeal, interpret, or modify the Pueblo's sovereignty or sovereign immunity, 
any treaty rights, or other rights of the Pueblo or preempt, modify, or limit the exercise of 
any such rights. 

4. Nothing in this MOA shall be applied to authorize the talcing of species listed pursuant to 
the Endangered Species Act of 1973, or any activity that would jeopardize the continued 
existence of any listed species or destroy or adversely modify designated critical habitat. 
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E. Governing Law and Jurisdiction 

This MOA shall be construed in accordance with the laws of the United States and Pueblo law. 
The Project will be performed in part within the exterior boundaries of the Pueblo. · 
The Pueblo lias the right as a government to protect its Pueblo from conduct and activities that 
threatens or directly affects its political integrity, economic security, health and welfare. In order 
to protect the Pueblo's cultural resources, any unlawful damage, destruction, disturbance or 
defacement of any arch~ological resource located on the Pueblo will be considered a violation of 
Section 6 of the Archeological Resources Protection Act (11ARPA11

), 16 U.S.C. 470aa~mm, and 
may result in :fines up to $20,000 and up to 2 years in prison. Any violation of ARP A will be 
referred to the United States Department of Justice, along with all supporting documentation 
related to the violation. The Parties understand and agree that the provisions of ARP A apply to 
all BDDB employees and contractors in the conduct of their activities on the Pueblo under this 
MOA. . 

Violation of any terms of any permit issued by the Pueblo to implement this MOA shall be 
considered a trespass which may result in immediate exclusion from the Pueblo of the individual 
who engaged in actions that violate either the permit or ARP A, or both. 

F. Acknowledgement and Permit 

Each person entering Pueblo land in order to implement this MOA must sign an 
acknowledgment of BDDB's obligations under this MOA, and carry the permit issued by the 
Pueblo at all times while on Pueblo Lands; The Pueblo will provide the acknowledgment form 
for signature to accompany each permit application, and shall issue permits needed to implement 
thisMOA. 

The Parties hereto have executed this MOA as of the latest date written below . 

. G. Amendment/Termination 

This MOA may be modified or amended by written agreement between the Chair of the BDDB 
and Pueblo Governor, and this MOA may be terminated by any party upon 30 days written 
notice to the other. This MOA is effective when signed by all parties and will remain in effect 
until terminated as described herein. 
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.j 

Buckman Direct Div~rsion Board 

Approved to Form 

~ 
Joseph Maestas, BDDB Chair 

Pueblo de San Ildefonso -

1 Da'.te 

Date 
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APPENDIX A 

PLAN FOR WATER QUAILITY SAMPLING 
AT 

SAN ILDEFONSO PUEBLO BY 
BUCKMAN DIRECT DIVERSION BOARD 

As agreed between San Ildefonso Pueblo (Pueblo) and the Buckman Direct Diversion Board 
(BDDB), the sampling described below will be coordinated and performed by BDDB and Pueblo 
designated personnel. Appropriate coordination will occur before sampling events. 

This document is updated annually and attached as Appendix A to the · Memorandum of 
Agreement (dated 2014) between the Pueblo and the BDDB. As agreed between the Pueblo and 
the BDDB, the sampling described below will be coordinated and performed by BDDB and 
Pueblo-designated personnel. 

For locations with automated samplers, the BDDB will notify the San Ildefonso DECP by phone 
and email at ·any time when access is needed to a station for sample retrieval or equipment 
maintenance. BDDB personnel may access only the immediate area around these locations. 

BDDB Sampling at San Ildefonso Pueblo (2015) 

Surface Water 
.,,..,.-,,;;,..,.,..,,,,,,-----,,,-,:-:-,:---:-:----,-,,.,.,...-,--,---,--,-:-:,,-,-,-,=-,,,.,...-....,,.....,t-:--,-,"""=,....,.....,,.....,.,-,i,.,-....,..,.,.,..,,.,,.,.....,,...,.,..,..,,.,,.,-t.-....,...,.,....,,..,.,..,.,....,.,..,...,....., 

llt~r:-(f}!\\:<).-:?-<, :'.i 'i .))Ji~·?:_: _,_- ·) .·.M.:~l~~: .. ·_- -~ -; ~Jtt~r~~t,ij; ~-/i ijlr:i.~~~~•::..:.,-- · 
Rio Grande at Otowi E E E E 
Los Alamos near Otowi Bridge (El 10) E E E E 

Other potential sampling or field work 

If any additional sampling and field work becomes necessary, such activities will be coordinated 
with the Pueblo on a case-byMcase basis. Personnel from San Ildefonso DECP will be notified a 
minimwn of two weeks prior to conducting sampling activities to allow sufficient time for 
coordinating field activities. 

Rad= 137Cs, 238·239..240Pu, tritium, 234.235
,
238U, total U, gross gamma, 241Am, 90Sr, gross alpha and 

gross beta 

Metals = Ag, Al, As, B, Ba, Be, Bi, Cd, Co, Cr, Cs, Cu, Fe, Ga, Hg, Li, rv1n, Mo, Ni, P, Pb, Rb, 
Re, Sb, Se; Si, Sn, Sr, Te, Th, Ti, Tl, U, V, W, Y, Zn, Zr 

Inorganics = SiO2, Ca, Mg, K, Na, Cl, F, CO3, HCO3, PO4-P, SO4, NO3-N, CN, TDS, pH, 
Conductance, Hardness, TSS, SSC,iodate, bromate, chlorate and perchlorate 

E = Event Based Sampling 
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Protocol for Access to Pueblo Lands 

This .Protocol supplements the Memorandum of Agreement (MOA) between Buckman Direct 
Diversion Board (BDDB) and the Pueblo de San Ildefonso (Pueblo) (collectively referred to 
herein as Parties, or Party in the singular) to facilitate the Pueblo's involvement in the monitoring 
for possible radioactive contamination and other pollutants from Department of 
Energy(DOE)/Los Alamos National Laboratory (LANL) operations, of lands and natural 
resources within the exterior boundaries of the Pueblo and LANL (Project). This Protocol applies 
to all offices, personnel, agents, consultants and contractors of BDDB that desire access to 
Pueblo Lands. The Parties acknowledge that this Protocol is subject to the terms of the MOA, 
and further understand that the MOA references additional applicable protocols. For example, if 
the requested access also involves obtaining'data located on Pueblo Lands or performing ground 
disturbing activities on Pueblo Lands, then BDDB agrees to comply with the Protocol for 
Protecting Confidential Pueblo Information and Protocol for Inadvertent Discoveries of Native 
American Human Remains and Cultural Items, respectively. 

For the purpose of this Protocol, Pueblo Land is defined as all land within the exterior 
boundaries of the Pueblo de San Ildefonso. 

1. Relationship with the MOA and other Protocols: Order of Precedence 

The terms and conditions of the MOA are controlling, and may not be modified or expanded 
except in writing signed by the Parties. The Parties agree that the terms and conditions of the 
MOA apply to any protocol or agreement made under the MOA. In the event of any expressed 
conflict between the provisions of the MOA and the provisions of this Protocol, the provisions of 
the MOA will govern and control with respect to the interpretation of this Protocol. In the event 
of any conflict between the provisions of this Protocol and any other protocol, the protocol 
directly addressing the disputed subject matter shall govern and control the interpretation of the 
dispute. 

2. Procedure for Obtaining Access 

BDDB (except as noted in Section 3), its contractors, consultants or agents, seeking to access 
Pueblo Lands for any reason must obtain an Access Permit issued by the Pueblo de San 
Ildefonso. The following procedure will be followed for such requests for Access Permits: 

a. The BDDB Primary Contact Person (or Backup Contact Person), as identified in 
Section C( 4) of the MOA, shall contact the Pueblo de San Ildefonso Primary 
Contact Person and Backup Contact Person with a written request a minimum of 
two weeks before the actual requested date of access to Pueblo Lands or actual 
date of access to Pueblo Lands, subject to the exceptions in Section 3. The written 
request may be made on a permit application form provided by the Pueblo and 
shall be accompanied by a signed Acknowledgement Form from each individual 
requesting access to Pueblo Lands. The Acknowledgement Form, provided by the 
Pueblo, provides that each individual requesting access to Pueblo Lands 
understands BDDB's obligations under the MOA, that each individual's access is 
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conditioned on complying with the terms of the permit and federal law, and that 
any violation of such permit or federal law may result in exclusion and/or 
prosecution. The requests and Acknowledgement Form may be submitted via 
electronic mail. At a minimum, the request shall specify the names of the BDDB 
personnel or contractors, consultants, or agents requesting access, the purpose for 
accessing Pueblo Lands, a general description of the scope of work to be 
performed on Pueblo Lands, and a general description of the location(s) of the 
visit to Pueblo Lands. 

b. The Pueblo Primary Contact Person ( or Backup Contact Person), as identified in 
Section C(3) of the MOA, shall approve or deny the access request within two 
business days after receipt of the written request and Acknowledgement Form(s). 
If the request is denied, the reason(s) for doing so shall be stated so that the 
Pueblo's concern can be addressed in a renewed request. Permits will be 
processed through the Pueblo Natural Resources Department Director. Based on 
the request, the Pueblo may grant the following: 

i. Access Permit for Observation Purposes Only. If the request is approved 
and neither involves the physical retrieval of data from Pueblo Lands nor the 
likelihood of ground disturbing activities, the Pueblo Primary Contact Person 
shall issue an Access Permit to the BDDB Primary Contact Person that 
describes in detail the terms and conditions, if any, to be applied to the access. 
ii. Access Permit/or Ground Disturbing Activities. If the request is approved 
and involves the likelihood of ground disturbing activities, the Pueblo Primary 
Contact Person shall issue an Access Permit, consistent with the Protocol for 
Inadvertent Discoveries of Native American Human Remains and Cultural 
Items and the Protocol for Protecting Confidential Pueblo Information. 
iii. Permitfor Data Sharing. If the request is approved and involves the 
physical retrieval of field, observational, or chemical analysis data from 
Pueblo offices or Pueblo Lands, or the collection of samples, except those 
connected to storm or unforeseen events then the Pueblo Primary Contact 
Person shall issue an Access Permit, consistent with the Protocol for 
Protecting Confidential Pueblo Information. 

3. Exceptions to Access Policy 

a. The following BDDB key staff positionsmay seek access to Pueblo Lands under an 
exception to Section 2 of this Protocol for specific administrative reasons discussed at 
subsection ( c) below: 

i. BDD Water Analyst BDD Automation Security Specialist Administrator 
ii. iii. BDD Instrumentations Control Hardware & Software Administrator 

b. The appropriate individuals named above may request an exception to the permit 
application requirement by calling the Pueblo Point of Contact for immediate access 
to the affected location. The notification shall identify the type of exception requested 
(pursuant to subsection (c) below), provide a general description of the scope of work 
to be performed on Pueblo Lands, and provide a general description of the location(s) 
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of the visit to or through Pueblo Lands. BDDB shall follow-up with a written 
notification ( electronic mail is acceptable) to the Pueblo Primary Contact Person and 
Backup Contact Person. 

c. The exception to the permit application requirement applies only for the following 
reasons: 

i. Safety of BDDB employees, contractors, agents or consultants. An exception 
under this provision may be granted to BDDB to respond to an emergency 
that in:volves injury to any project field staff member that requires medical 
assistance. 

ii. Health and Welfare of the Pueblo. An exception under this provision may be 
granted to BDDB for 1) sampling in the event of unplanned release or any 
"off normal occurrence" affecting or potentially affecting the Pueblo lands, or 
2) emergency repair and maintenance of equipment. 

iii. Violation of any federal law, Protocol or Access Permit. An exception under 
this provision may be granted to BDDB to respond to monitor ( or in the event 
a Pueblo staff member reports) a violation of any condition of any Protocol 
under the MOA or Access Permit or federal law. 

1v. Contract management and oversight. An exception under this provision may 
be granted to BDDB to respond to issues that arise with one of BDDB's 
contractors, or in the performance of a contract. The appropriate official will 
request the exception pursuant to subsection (b ). 

v. General Administrative Purposes. An exception under this provision may be 
granted to BDDB for general administrative purposes including, but not 
limited to, managerial contact with BDDB staff or contractors already on 
Pueblo Lands under an authorized Access Permit. The appropriate official will 
request the exception pursuant to subsection (b ). 

vi. Storm and Other Unforeseen Events. An exception to the Permit requirement 
is allowed for BDDB staff [listed in 3.a] to check, maintain, or collect samples 
from storm water monitoring stations close to public roads along routes 
normally taken by BDDB staff, after calling Pueblo Department of 
Enviroruµental and Cultural Protection (DECP) Director or designee directly 
and requesting (and receiving) permission to check the samplers. Immediately 
after receiving a call from BDDB which requests access to Pueblo Lands 
pursuant to this exception, the DECP Director or designee shall notify the 
Pueblo's Natural Resources Director for proper internal follow up. Time, date, 

, and location(s) to be visited for each request and data or samples collected on 
each such visit will be recorded and summarized by BDDB. BDDB staff shall 
contact Pueblo staff immediately upon leaving the Pueblo, confirming sites 
visited and data and samples collected. BDDB staff will confirm the above 
information to the DECP Director by email or other written format within 72 
hours of each such visit. · 

d. Upon arrival on Pueblo Lands, all individuals expecting access under any exception 
shall check in at the tribal administration office upon arrival and will be granted 
access to or through Pueblo Lands by the Primary or Backup Contact Person. 
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4. Data Access Not Involving Physical Access to Pueblo Lands 

The procedure for obtaining Access Permits, required by Section 2 of this Protocol, shall be used 
for requests that involve the retrieval of certain confidential data that does not require physical 
access to Pueblo Lands. If the request is approved for any of the requests described below, the 
Pueblo Primary Contact Person shall issue a Data Access Permit together with the Protocol for 
Protecting confidential Pueblo Information for the following: 

a. Confidential Data held in Pueblo Offices. If the request is approved and involves 
the review of confidential data held in Pueblo offices and such request does not 
involve BDDB, its contractors, consultants, or agents to access Pueblo Lands to 
obtain the Pueblo data, the Pueblo Primary Contact Person shall make arrangements 
to submit the requested data to BDDB, its contractors, consultants, or agents. 

b. Confidential Data held in other federal agency files. If the request is approved and 
involves the review of confidential data held in other federal agency offices, then the 
Pueblo Primary Contact Person shall send a disclosure letter to the appropriate federal 
agency. 

5. Amendments 

This Protocol may be amended, revised, or supplemented without amending the MOA. 
Amendments, revisions, or supplements to this Protocol may only be made in a written document 
signed by both Parties. 
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PUEBLO DE SAN ILDEFONSO 

By: 

Title: 

Date: 

ACCEPTED: 

BUCKMAN DIRECT DIVERSION BOARD 

By: 
(Signature) 

(Print/Type Name) 

Title: 

Date: 
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Protocol for Protecting Confidential Pueblo Information 

This Protocol supplements the Memorandum of Agreement (MOA) between the Buckman Direct 
Diversion Board (BDDB) and the Pueblo de San Ildefonso (Pueblo) (collectively referred to 
herein as Parties, or Party in the singular) to facilitate the Pueblo's involvement in the monitoring 
for possible radioactive contamination and other pollutants from Department of Energy 
(DOE)/Los Alamos National Laboratory (LANL) operations, of lands and natural resources 
within the exterior boundaries of the Pueblo and LANL (Project). This Protocol applies to all 
offices, personnel, agents, consultants, and contractors of BDDB in the collection, receipt, 
possession, use, review, disclosure, or dissemination of Confidential Pueblo Information and 
Sensitive Sampling Data for the Project. The Parties acknowledge that this Protocol is subject to 
the terms of the MOA, and further understand that the MOA references additional applicable 
Protocols . For example, if BDDB desires to obtain data located on Pueblo Land, then BDDB 
agrees to comply with the Protocol for Access to Pueblo Lands. 

For the purpose of this Protocol, Pueblo Land is defined as all land within the exterior 
boundaries of the Pueblo de San Ildefonso. 

1. Relationship with the MOA and other Protocols; Order of Precedence 

The terms and conditions of the MOA are controlling, and may not be modified or expanded 
except in writing signed by the Parties. The Parties agree that the terms and conditions of the 
MOA apply to any Protocol or agreement made under the MOA. In the event of any expressed 
conflict between the provisions of the MOA and the provisions of this Protocol, the provisions of 
the MOA will govern and control with respect to the interpretation of this Protocol. In the event 
of any conflict between the provisions of this Protocol and any other protocol, the protocol 
directly addressing the disputed subject matter shall govern and control the interpretation of the 
dispute. 

2. Limitations on Access and Data Collection 

BDDB and its Contractors are authorized, subject to the terms of the MOA, Protocol for Access 
to Pueblo Lands, and Access Permits, to access the Pueblo Lands identified in the Access 
Permits, for the sole purpose of certain data collection for the Project. In no event shall BDDB or 
its Contractors have access to collect data beyond the extent depicted in any Access Permit. Data 
collection authorized under this Agreement shall be limited to the collection of Sensitive 
Sampling Data identified in the Access Permit and within the sampling locations identified in the 
Access Permit. 

3. Effective Date and Duration of Protocol and Obligations 

BDDB and its Contractors agree that their obligations hereunder were, are, or shall be effective 
as of the first date on which BDDB or its Contractors first had, has, or shall have access to any 
Confidential Pueblo Information or prior to entering on the Pueblo Lands. Obligations of BDDB 
and its Contractors hereunder shall survive the term of this Protocol and shall continue 
indefinitely. 
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4. Definitions 

a. "Confidential Pueblo Information" means all information of or about the Pueblo that 
is religious, cultural, ceremonial, proprietary, financial, technical, commercial, 
privileged, sensitive, or confidential in nature or content that relates to natural 
resources, cultural resources, or resource management practices of the Pueblo, and 
includes, but is not limited to, information pertaining to: 

1. any federally threatened, endangered, or candidate species; 
ii. habitat or ecosystem conditions on Pueblo lands; 
iii. natural resource management practices or plans of the 

Pueblo; 
iv. location and nature of sites of traditional cultural 

significance to the Pueblo; 
v. commercial activities of the Pueblo; 
vi. information that the Pueblo would not customarily release 

to the general public; and · 
vii. information gathered on Pueblo Lands related to cultural 

or natural resources. 

b. "Sensitive Sampling Data" means that information (including but not limited to 
geotechnical, hydrographic, geomorphological, and ground and surface water quality, 
demand and usage data), gathered or collected by BDDB, including 

i. Control Surveys: Field notes, global positioning system data (GPS data), point 
files, and maps for establishing survey control end points. 

ii. Hydrographic Surveys: Field notes, GPS data, and point files for cross-section 
surveys of the river channel, field notes describing river bed material at cross 
section locations, and samples of river bed material and laboratory analysis of 
material gradation. 

iii. Geomorphic Surveys: Field notes and sketches, or GPS files, defining river 
channel and floodplain locations and characteristics for assessing past changes 
in the river over time, and anticipated future changes to the river. 

iv. Geotechnical Investigations: Field notes and sketches, reports, maps, or GPS 
files depicting subsurface geology and soil information. 

v. Environmental Site Assessments: Field notes and other data collected to 
determine whether a property is, has been, or has the potential to have a 
hazardous substance or petroleum presence by a series of testing and 
interviews of current and past owners or managers. (Note: Environmental Site 
Assessments are distinct from environmental assessments provided under the 
National Environmental Policy Act [NEPA].) 

v1. Water quality and quantity data of the Pueblo's water resources, including 
surface water and groundwater and related suspended sediments; 

1. BDDB will include non-disclosure requirements into contracts 
that require Sensitive Sampling Data to be shared with or 
developed by BDDB's contractors. 
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2. Products: Products that are technical and produced for this 
Project by BDDB or its Contractors from the data collection 
activities specified in Sections 4(a)(i) through 4(b )(vii) of this 
Paragraph. 

c. "Information" means any verbal, visual, pictorial, specimen, graphic, electronically 
stored, printed, recorded, or written material acquired from the Pueblo or other person 
or entity or obtained in any way and includes, but is not limited to reports, summaries, 
data, maps, photographs, correspondence, phone call records, audio or video 
recordings, and any other information pertaining to the Pueblo or its property, assets, 
or interests, including information in the custody ofBDDB. 

5. Use of Confidential Pueblo Information and Sensitive Sampling Data 

Confidential Pueblo Information and Sensitive Sampling Data shall be used by BDDB solely for 
purposes described in the MOA and cannot be used for any other purposes by BDDB or its 
Contractors without prior written authorization of the Pueblo Governor (Governor) .. 

a. BDDB and its Contractors acknowledge that serious damage could result to the 
Pueblo if any of the Confidential Pueblo Information is disclosed to any third party 
other than as provided herein and that such Confidential Pueblo Information has been 
furnished to BDDB and its Contractors subject to, and in consideration of, BDDB's 
and its Contractors' agreement to keep the information confidential as intended 
herein, to the extent possible under federal law and state law. 

b. BDDB shall not copy, cite, or incorporate any Confidential Pueblo Information in any 
document or publication without obtaining prior written consent from the Governor 
for either the use of such Information or the use of certain redacted or summarized 
Information. BDDB shall provide a 60 day opportunity for the Pueblo to review and 
consult on a draft of any document containing Confidential Pueblo Information or 
Sensitive Sampling Data prior to its disclosure or completion as a final document, 
unless otherwise required by law. The Pueblo recognizes that BDDB responses to 
requests for records under the New Mexico Inspection of Public Records Act have 
response time parameters, and the Pueblo will be mindful of such. On day 61, 
following BDDB's request, Pueblo consent shall be deemed given. 

c. Non-disclosure agreements shall be signed by BDDB's contractors prior to disclosure 
of any Confidential Pueblo Data or Sensitive Sampling Data to BDDB's contractors. 

6. Retention of Sensitive Sampling Data by BDDB 

a. The Pueblo agrees that BDDB may retain Sensitive Sampling Data after the 
completion of the Project. BDDB shall retain any original documents and electronic 
versions of Sensitive Sampling Data, and provide copies of all retained Sampling 
Data to the Pueblo. When Sensitive Sampling Data is acquired or prepared by a 
Contractor ofBDDB, such Contractor may also retain a copy of the Sensitive 
Sampling Data, provided that the Contractor or BDDB provides copies to the Pueblo. 
At some point after the completion of the Project, BDDB may update products 
produced for the Project or may produce new, similar products from the Sensitive 
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Sampling Data. If so, BDDB shall provide copies of updated products and new, 
similar products to the Pueblo. 

b. The BDDB agrees that it will not release Sensitive Sampling Data, including 
analytical results for samples, to the general public or any other governmental agency 
without providing a 60 day opportunity for consultation with the Pueblo. BDDB shall 
provide a 60 day opportunity for the Pueblo to review and consult on the proposed 
release of Sensitive Sampling Data to the public or submitted to any other 
goverpmental agency unless otherwise required by law. The BDDB may however 
rely on Sensitive Samplµig Data in making decisions regarding its operations. The 
Pueblo recognizes that BDDB responses to requests for records under the New 
Mexico Inspection of Public Records Act have response time parameters, and the 
Pueblo will be mindful of such. 

c. The BDDB agrees that it will not publish any Sensitive Sampling Data arising from 
• Pueblo land without providing prior written notice and a 60 consultation period to the 
Pueblo. 

d. A concerted effort will be made by both parties to share Sensitive Sampling Data that 
will not infringe upon the proprietary nature of such data. 

i. For samples collected by BDDB, part of each sample will be made 
available to accompanying Pueblo personnel (split sampling) .. 

ii. BDDB shall provide the Pueblo with test results on all samples collected 
as part of the Sampling Plan described as Exhibit A to the MOA between 
the Parties. The entire process of sample handing, laboratory analysis, 
quality control, quality assurance, compilation, reduction, and 
communication of data will be designed to · be completed within six 
months of sample collection. If unforeseen delays occur, the Pueblo will 
be notified and results will be provided in a timely manner after receiving 
quality assured data. More timely access to data will be sought through 
implementing new technologies such as internet connections, subject to 
the terms of the underlying MOA and any applicable Protocols issued 
therein. 

7. Disclosure of Confidential Pueblo Information 

a. BDDB shall keep all Confidential Pueblo Information confidential, and shall not 
disclose any Confidential Pueblo Information in any manner whatsoever, in whole or 
in part, to any person or entity, except disclosures: 

1. to another person approved in writing by the Governor upon the receipt by 
the 

Pueblo and BDDB of a Confidentiality Agreement acceptable to the Pueblo and BDDB executed 
by the person; 

11. as otherwise required by .applicable law; or 
m. as otherwise authorized by the Pueblci de San Ildefonso Council. 

b. The requirements of this paragraph shall not extend to any portion of the Confidential 
Pueblo Information that is or becomes generally available to the public other than as a 
result of a disclosure by BDDB. 
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c. In the event that BDDB or its Contractors receive a request to disclose or become 
legally compelled to disclose any of the Confidential Pueblo Information pursuant to 
this paragraph, BDDB and its Contractors who have received the request shall 
promptly provide notice thereof to the Governor so that the Pueblo, at its sole option 
and expense, but without obligation to do so, may attempt to seek a protective order 
or other appropriate remedy and/or waive compliance with the provisions of this 
Protocol. BDDB and the Pueblo recognize that United States Department of Interior 
v. Klamath, 532 U.S. 1 (2001), may apply to certain communications and result in an 
inability to withhold such Confidential Pueblo information. 

8. Restriction on Removal of Confidential Pueblo Information from Pueblo de San Ildefonso 
Lands 

a. All Confidential Pueblo Information shall remain the exclusive property of the Pueblo 
and shall not be removed from the Pueblo's land. 

b. Upon the written approval by the Governor of an official specific written request by 
BDDB to review Confidential Pueblo Information, BDDB may review the specified 
Information at the Pueb_lo's Department of Environment and Cultural Protection 
(DECP) by prior appointment with the Primary Contact Person designated pursuant to 
Paragraph D(1) of the MOA. 

c. Upon the written approval by the Governor or Pueblo de San Ildefonso Council, of an 
official specific written request by BDDB to remove Confidential Pueblo Information 
from Pueblo lands, BDDB may remove Confidential Pueblo Information from Pueblo 
lands to· carry out Pueblo-authorized purposes so long as: 

1. only those BDDB personnel (or BDDB contractors, consultants, or agents) 
specifically authorized by the Pueblo to review the Information shall have 
access to it and BDDB will take every precaution to secure the 
confidentiality of the Information; 

ii. the Information shall not be photocopied, digitally copied, or reproduced 
in any other manner without prior written consent of the Governor; 

iii. BDDB will maintain and provide to the Pueblo a written record of all 
such Information including without limitation the date of removal, 
description of the Information, name of individual removing Information, 
the purpose and justification, and the date of return; 

iv. the Information will not be removed for a period longer than 30 days 
unless otherwise specified by the Pueblo; and 

v. BDDB (or BDDB contractors, consultants, or agents) shall return all 
information, including copies, to the Pueblo upon completion of the 
authorized purpose or the authorized period, whichever is sooner. The 
Pueblo shall also have the right to request the immediate return of any and 
all Information at any time, and BDDB (or BDDB contractors, 
consultants, or agents) shall 'immediately return it. All information shall 
remain the property of the Pueblo, and not ofBDDB ( or BDDB 
contractors, consultants, or agents). · 

d. The Pueblo may develop redacted versions or summaries of Confidential Pueblo 
Information and, by explicit written approval by the Governor, authorize BDDB to 
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retain or publish such Information in the public record or in other documents. 
However, providing such Information in this or any other form does not indicate that 
similar or like Information would customarily be released to the public by the Pueblo. 

9. Audio and Video Recording and Photography 

· a. BDDB or its contractors, consultants, or agents are not permitted to make audio or 
video recordings or to take photographs without the prior written permission of the 
Governor. If requested by the Pueblo, such recording will only be conducted in the 
presence of a Pueblo representative designated by the Governor. All photographs and 
audio and video recordings shall be returned to the Pueblo and BDDB shall not keep 
copies of returned photographs and audio and video recordings of Confidential 
Pueblo Information. 

b. Notwithstanding the foregoing, BDDB may retain certain photographs or audio or 
video recordings upon written request by BDDB and written approval of the 
Governor for the specified photographs or recordings to document Project work 
completed. 

10. Amendments 

This Protocol may be amended, revised, or supplemented without amending the MOA. 
Amendments, revisions, or supplements to this Protocol may only be made in a written document 
signed by both Parties. 
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Date: · 

ACCEPTED: 

BUCKMAN DIRECT DIVERSION BOARD 

By: 
(Signature) 

(Print/Type Name) 

Title: 

Date: 
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Protocol for Inadvertent Discoveries of Native American Human 
Remains and Cultural Items 

This protocol supplements the Memorandum of Agreement (MOA) between the Buckman Direct 
Diversion Board (BDDB) and the Pueblo de San Ildefonso (Pueblo) (Parties, or Party in the 
singular) to facilitate the Pueblo's involvement in the monitoring for possible radioactive 
contamination and other pollutants from Department of Energy (DOE)/Los Alamos National 
Laboratory (LANL) operations, of lands and natural resources within the exterior boundaries of 
the Pueblo and LANL (Project). This protocol applies to all offices, personnel, agents, 
consultants and contractors of BDDB who desire to undertake ground-disturbing activities on 
Pueblo Lands for the Project. The Parties acknowledge that this protocol is subject to the terms 
of the MOA, and further understand that the MOA references additional applicable protocols. 
For example, to conduct ground disturbing activities on Pueblo Lands, BDDB understands that it 
must comply with the Protocol for Access to Pueblo Lands. Further, since any ground disturbing 
activity on Pueblo Lands will result in data collection, BDDB agrees to comply with the Protocol 
for Protecting Confidential Pueblo Information. 

For the purpose of this Prot~col and for all references to the Native American Grave Protection 
and Repatriation Act (NAGPRA), Pueblo Lands is defined as all land within the limits of the 
Pueblo de San Ildefonso exterior boundaries. 

1. Relationship with the MOA and other Protocols: Order of Precedence 

The terms and conditions of the MOA are controlling, and may not be modified or expanded 
except in writing signed by the Parties. The Parties agree that the terms and conditions of the 
MOA apply to any protocol or agreement made under the MOA. In the event of any expressed 
conflict between the provisions of the MOA and the provisions of this protocol, the provisions of 
the MOA will govern and control with respect to the interpretation of this protocol. In the event 
of any conflict between the provisions of this protocol and any other protocol, the protocol 
directly addressing the disputed subject matter shall govern and control the interpretation of the 
dispute. 

2. Scope of Protocol 

This protocol applies only to NAGPRA Cultural Items discovered on Pueblo Lands. For 
NAGPRA Cultural Items discovered on Pueblo Lands, the Pueblo is considered to have standing 
to claim cultural affiliation for all human remains and associated material cultural items covered 
by NAGPRA throughout Pueblo Lands, and for non-Pueblo Native American sites. This Protocol 
applies to inadvertent discoveries on Pueblo Lands for which the Pueblo is considered to have 
cultural affiliation. Ground disturbing activities may take place on locations identified in the 
sampling plan. More specific information may be requested by the Pueblo pursuant to BDDB's 
request for access pursuant to the Protocol for Access to Pueblo Lands. 
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3. Inadvertent Discovery Procedure/Notification to the Pueblo. 

When notified of the discovery of human remains or other NAGPRA-related objects, the BDDB 
will immediately notify the Pueblo and arrangements to visit the site will be scheduled 
immediately to determine if the remains are part of a recent crime scene and, if not, whether the 
remains are likely archaeological and of Native American descent. If the remains are determined 
to be Native American and not associated with a crime, the Pueblo will then take appropriate 
actions. The human remains and cultural objects will be evaluated in place to the extent possible. 
Destructive analysis is prohibited. The site will be protected and stabilized or covered as may be 
appropriate. Neither BDDB nor its contractors will assume custody, control, or collection of 
human remains or NAGPRA cultural items. 

4. Options for Disposition of Human Remains or Cultural Items. 

It is BDDB's solemn intent to undertake no intentional excavation of any historic· or 
archaeological site known or believed to include human remains or funerary items during this 
Project. If human remains or cultural items are inadvertently discovered, BDDB will leave the 
items in place, unless, in consultation with the Pueblo, the Pueblo requests another disposition. 
Any other disposition will be under the Pueblo's NAGPRA authority and responsibility. The 
Pueblo's disposition options include leaving the human remains or cultural items in place, 
reburial at another site selected by the Pueblo, giving the human remains or cultural items to the 
Pueblo for disposition by the Pueblo, or another disposition mutually agreed to by the Parties 
consultation. 

5. Procedures for Inadvertent Discoveries. 

Neither BDDB nor its contractors will assume custody, control, or collection of human remains 
or NAGPRA cultural items. In a case where it is not prudent and feasible to leave human remains 
or cultural items in place until consultation with the Pueblo (for example, there is a danger of 
erosion, or where contemporaneous activities in the area might cause damage), excavation and 
removal of human remains and cultural items will be undertaken by BDDB under the Pueblo's 
NAGPRA authority and responsibility using current professional standards for archeological data 
recovery. BDDB is not proposing intentional excavation in historic properties or areas of historic 
properties where human remains are likely to occur; however, inadvertent discoveries could 
occur during the Project. In. such an event, BDDB and/or its contractors shall adhere to the 
following procedures: 

• All trenching, sampling, excavation, photography, etc. shall cease immediately until 
the nature and extent of the feature are determined. 

• To help identify lineal descendants, cultural resource professionals shall immediately 
determine the nature and extent of the burial and funerary items, while leaving all other 
items in place and protected. 

• Analysis of human remains recovered from Pueblo Lands will be performed by a 
professional physical anthropologist in the field and at the site, but will be limited to 
standard non-destructive metrical analyses and non~metrical analyses for cultural 
ethnicity as required by NAGPRA. Cultural items will be subject to analysis and 
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documentation by photography and line drawings as warranted. There will be no 
destructive analysis performed on cultural items. Upon completion of analysis, the 
remains will be replaced in the original site and reburied or as determined by the Pueblo. 

Neither BDDB nor its contractors will assume custody, control, or collection of human remains 
or NAGPRA cultural items. 

6. Amendments. 

This Protocol may be amended, revised, or supplemented ' without amending the MOA. 
Amendments, revisions, or supplements to this Protocol may only be made in a written document 
signed by both Parties. · 
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PUEBLO DE SAN ILDEFO 0 

By: 

Title: 

Date: 

ACCEPTED: 

BUCKMAN DIRECT DIVERSION BOARD 

By: 
(Signature) 

(Print/Type Name) 

Title: 

Date: 
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1 MEMORANDUM OF UNDERSTANDING BETWEEN THE 
2 U.S. DEPARTMENT OF ENERGY AND THE BUCKMAN DIRECT DIVERSION BOARD 

3 REGARDING WATER QUALITY MONITORING 

4 A. Parties 
5 The Parties to this MOU are the Buckman Direct Diversion Board (BOD Board) and the U.S. Department 

6 of Energy (DOE). 

1 B. Background 
8 The Buckman Direct Diversion (BOD) is designed to divert water from the Rio Grande for use by the City 

9 and County of Santa Fe water utilities in the Santa Fe area and to provide a source for the water supply 

10 systems of Santa Fe County, the City of Santa Fe, Las Campanas Club, and Las Campanas Cooperative. 

11 The water to be diverted is San Juan-Chama Project water (a U.S. Bureau of reclamation interbasin 

12 water transfer project) and native New Mexico state waters regulated by the State of New Mexico. 

13 The point of diversion for the BOD Is on the east bank of the Rio Gran de In northern New Mexico, near 

14 the historic Buckman townsite. The point of diversion is approximately 15 miles northwest of the City of 

15 Santa Fe and is located about three miles downstream from the confluence of the Rio Grande and Los 

16 Alamos Canyon (where Route 502 crosses the Rio Grande at Otowi Bridge). 

17 LANL is located on the Pajarito Plateau above the Los Alamos/Pueblo Canyon watershed. The Los 

18 Alamos/Pueblo Canyon system intermittently and infrequently flows to the Rio Grande just below the 

19 Otowi Bridge and upstream of the BOD Project point of diversion. The Los Alamos/Pueblo Canyon 

20 watershed contains sediments with LANL-origin contamination from historic releases from LANL. Rain 

21 events may cause the transport of sediments, and these sediments have in the past and may in the 

22 future be transported to the Rio Grande and then to the BOD intake. The Los Alamos/Pueblo system has 

23 been investigated under the Compliance Order on Consent between LANL and the State of New Mexico 

24 Environment Department, and measures (including infrastructure) to reduce the transport of 

25 contaminated sediment have been implemented. 

26 The New Mexico legislature encouraged the BOD Board and DOE to memorialize their agreement to 

27 certain activities relating to the mitigation and monitoring of LANL-origin water quality contaminants. 

28 The BOD Board requested a written agreement with LANLand DOE in 2007 and the New Mexico 

29 legislature passed resolutions in 2009 and 2010 that ultimately resulted in the Memorandum of 

30 Understanding that was executed on May 13, 2010 (the 2010 MOU). The 2010 MOU represented an 

31 agreement between the Parties that water quality management and monitoring are mutual priorities 

32 and that the activities described were consistent with, and would be carried out subject to, the policies, 

33 regulations, and applicable laws that pertain to the Parties. 

34 This MOU will be utilized by the public and the BOD Board to Inform the operations of the BOD Project, 

35 and will provide information that will guide the future water quality policies and priorities of the Parties. 
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Memorandum of Understanding 
DOE and BOD Board 
Water Quality Relationship 
2014-12: Page 2 of 11 

Upon the execution of this MOU, the 2010 MOU will be terminated in accordance with Section G.3 of 

that 2010 MOU and this MOU shall evidence the consent of the Parties to the termination. 

C. Objective 
This MOU establishes roles and responsibilities with regard to coordination of monitoring activities by 

the Los Alamos National Laboratory (LANL) and the Department of Energy (DOE) in Los Alamos and 

Pueblo Canyons in relation to operation of the BDD Project. The primary objectives of this MOU include 

the following: 

1. To continue the relationship developed between DOE and the BDD, and 

2. To determine whether LANL legacy contaminants from Los Alamos and Pueblo Canyons into the 

Rio Grande warrants operational constraints for diversion at the BDD intake. This determination 

will be made relative to regional storm water events and/or to base flow in the Rio Grande, with 

the goal of reducing the long-term need for the Early Notification System (ENS). 

D. Authorities 
The Parties represent that they have the authority to enter into this MOU and are able to meet the 

respective commitments herein to the extent permitted by law. 

1. Department of Energy. The U.S. Department of Energy is authorized to enter Into this MOU 

pursuant to the Atomic Energy Act, as amended (Title 42 U.S.C. 2011, et seq.). 

2. BDD Board. The BDD Board is authorized to enter into this MOU pursuant to the March 7, 2005, 

Joint Powers Agreement between Santa Fe County and the City of Santa Fe and associated state, 

county, and municipal laws related thereto. 

E. Agreement Principles 

E.1 Memorandum of Agreement and Protocols between DOE and. the Pueblo 
de San Ildefonso 

The Parties recognize that DOE must comply with the requirements of the 2014 Memorandum 

of Agreement between DOE and the Pueblo, and the associated Protocols for Access to Pueblo Lands 
and for Protecting Confidential Pueblo Information pertaining to activities on, and information gathered 

by, DOE on Pueblo de San Ildefonso property. DOE will consult with the Pueblo as necessary regarding 

the use of Information gathered pursuant to this MOU. 

E.2 Los Alamos / Pueblo Canyons Early Notification System 
The Early Notification System is to provide real time stream flow data to the BDD at the following 

locations to enable the BDD staff to make decisions regarding facility operations, including temporarily 

ceasing diversion of water from the Rio Grande. The system includes the following parts: 
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68 • LANL Gage Station E0S0.1 in Los Alamos Canyon above the Pueblo Canyon confluence, 

69 • LANL Gage Station E060.1 in Pueblo Canyon above the Los Alamos Canyon confluence, 

70 • Station E062.1 in the narrow canyon below the confluence of Los Alamos and Pueblo Canyons, 

71 and 

72 • Station E099 in Guaje Canyon. 

73 LANL ENS stations E050.1 and E060.1 will be equipped with gaging (flow measurement) capabilities, 

74 real-time conveyance of stream-flow data (telemetry), camera capability to act as a backup for the 

75 gaging capabilities, and automated storm water samplers. Flows at the LANL gaging stations E060.1 and 

76 E050.1 shall be measured within a trapezoidal supercritical-flow flume design as reported in 

77 "Techniques of Water-resources Investigations of the United States Geological Survey, Chapter A14, Use 

78 of Flumes In Measuring Discharge" (F.A. Kilpatrick and V.R. Snyder, 1983), and between approximately 1 

79 and 350 cubic feet per second (cfs). The system shall be capable of a low flow trigger stage of 5 ds 

80 (adjustable). 

81 Flow indication at all stations will consist of either a visual (camera) or transducer signal as confirmation 

82 of storm water flows at the locations to provide for better time studies on storm water flow travel from 

83 gage stations to the Rio Grande and to the point of diversion at the BOD. Maintenance of the flow 

84 indication equipment shall be the responsibility of DOE. 

85 The BDD Board will, at its discretion, consult with the Pueblo de San Ildefonso regarding the installation 

86 of a real-time flow indicator(s) at the lower Los Alamos Canyon and the Rio Grande. 

87 E.3 Los Alamos/ Pueblo Canyons Storm Water Quality Sampling System 
88 The sample collection system will provide water quality contaminant sampling data from storm water 

89 flow events at the LANL ENS gage stations to characterize and quantify the relationship of LANL 

90 contaminants in Los Alamos/Pueblo Canyon storm water flows Into the Rio Grande in relation to the 

91 base flows and regional storm water flows. Gage stations E0S0.1 and E060.1 shall be equipped with 

92 automated samplers that will be triggered by the occurrence of runoff at these stations. DOE funds all 

93 sampling activities for this water quality system as part of monitoring pursuant to Section VII of the 

94 Compliance Order on Consent to evaluate contaminant transport mitigation measures within the LA/P 

95 watershed. 

96 The samplers shall be capable of collecting samples from flow events greater than 5 cfs such that 

97 samples can be correlated with samples collected at the BOD intake through hydrograph comparison. 

98 The analyte list for these samplers Is contained In Appendix A of this MOU and is generally consistent 

99 with, but contains negotiated changes to, the NMED-approved Los Alamos and Pueblo Canyon Sediment 

100 Transport Monitoring Plan for storm water monitoring in Los Alamos and Pueblo Canyons. Sampling 

101 shall be conducted from June through October of each year. 

102 The Parties will review the available data, the analyte list, and the sampling protocols (e.g., trigger stage, 

103 sample collection process, etc.) during the Biannual Review. DOE will notify the BDD Board of any 
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104 changes in the NM ED-approved workplan. The collection and processing of samples will be in 

105 accordance with the LANL standard operating procedures (SOP) listed in Appendix A. The analytical 

106 methods are listed in Appendix A and will follow EPA guidelines and methods. 

107 DOE shall maintain the sampling system as necessary, with samplers to be inspected weekly from June 

108 through October and after each flow event, in accordance with LANL SOPs listed in Appendix A. Samples 

109 will be collected after each flow event or within 72 hours of the event. In the event any station is not 

110 functioning, DOE shall notify the BOD and repair the station so the time period of inoperability is as 

111 short as possible. Inspection and repair schedules will be contingent on safe working conditions. If the 

112 period of operability is expected to exceed 48 hours, the DOE will communicate as quickly as practicable 

113 with the BOD staff via telephone call and/or email. 

114 The Parties acknowledge that the inoperability of any ENS station during subsequent flow events and 

115 the inability to collect another set of samples is not an invalidation of the sampling program. Every 

116 event ls not necessary to be sampled to contribute to the contaminant fate analysis and the evaluation 

117 of LANL contaminant contributions to the samples collected at the BOD intake location. 

118 E.4 Rio Grande at BDD Project Location Sampling Program 
119 The purpose is to provide both base-flow and event-based sampling of the Rio Grande when triggered 

120 by notification of flows in Los Alamos and/or Pueblo Canyons or as determined by the BOD Board for the 

121 purpose of water quality sampling at the Rio Grande at BOD in the search for operational criteria for 

122 ceasing diversion. 

123 The sampling system includes a dedicated sampling station equipped with automated samplers that can 

124 be triggered by notification of Los Alamos and Pueblo Canyons' flows from the ENS gage stations, or by 

125 the BOD staff. The BOD Board shall retain title to the sampling equipment and shall own and operate 

126 the equipment at the BOD intake. 

127 DOE shall pay up to $96,000 in sampling and analytical costs per year for each of the three (3) years 

128 under this MOU (2015, 2016, and 2017). The BOD Board shall be responsible for any additional sampling 

129 costs, and the BOD Board is responsible for all maintenance, inspection and repair of the sampling 

130 station located at the BOD intake. DOE will seek funding via a grant to the BOD Board for the sampling 

131 and analytical costs. If such a grant is not available by March 31, 2015, DOE will be directly responsible 

132 for all sampling and analytical costs until an alternative funding mechanism is implemented. 

133 The analyte list for these samplers is contained in Appendix A of this MOU. Sampling shall be conducted 

134 from June through October of each year. The Parties will review the available data, the analyte list, and 

135 the sampling protocols (e.g., trigger stage, sample collection process, etc.) during the Biannual Review. 

136 The collection and processing of samples will be in accordance with BOD sampling procedures listed in 

137 Appendix A of this MOU and that are consistent with the LANL standard operating procedures (SOP) 

138 listed in Appendix A. The analytical methods are listed in Appendix A and will follow EPA guidelines and 

139 methods. 
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140 The BOD Board shall fund the maintenance, inspection, and repair of the BOD intake sampling system as 

141 necessary effective July 1, 2015. Samplers shall be inspected weekly from June through October and 

142 after each flow event. Samples will be collected after each flow event or within 72 hours of the event. 

143 In the event the station is not functioning, BOD staff shall notify DOE and repair the station so the time 

144 period of inoperability is as short as possible. Inspection and repair schedules will be contingent on safe 

145 working conditions. If the period of operability is expected to exceed 48 hours, BOD staff will 

146 communicate as quickly as practicable with the DOE via telephone call and/or email. 

147 The Parties acknowledge that the inoperability of the BOD intake station during subsequent flow events 

148 and the inability to collect another set of samples is not an invalidation of the sampling program. It is 

149 not necessary that every event be sampled to contribute to the contaminant fate analysis and the 

150 evaluation of LANL contaminant contributions to the samples collected at the BOD Project location. 

151 E.5 TREAT Study 
152 BOD Board will fund a continuation of the Contaminant Fate Analysis that was started under the 2010 

153 MOU under ''The Removal Efficiency and Assessment of Treatments" (TREAT) Study. The TREAT Study 

154 will examine the treatment efficiency of the conventional and advanced treatments at the BOD with 

155 respect to contaminants in order to help determine the BOD operational criteria for diversion from the 

156 Rio Grande. The TREAT Study will focus on the capabilities of the BOD with respect to removal of 

157 contaminants as they are found to occur in the Rio Grande at BOD intake. 

158 E.6 Analysis 
159 The BOD Board will fund and BOD staff will be the lead on an annual report on the analysis of the data 

160 collected under this MOU. DOE will provide input and comments to the BOD report. Each annual report 

161 will be updated with the data from the latest monitoring period. The objective of the report is to 

162 summarize and present the collected data in the search for BOD operational criteria that determines the 

163 operational criteria for diversions from the Rio Grande. The report shall be reviewed and comments 

164 provided by DOE by May 31 of each year with the goal of revising the Appendix A sampling plan before 

165 the next storm season. 

166 The BOD Board will conduct an evaluation of the water quality monitoring results and TREAT data and 

167 make a determination on operational parameters or criteria on whether or when to cease diverting 

168 from the Rio Grande. DOE will provide technical input on the report and shall be afforded an 

169 opportunity to review and comment on the report. 

110 F. BDD Project: Data Sharing 
171 DOE shall be responsible for the costs associated with the sampling and analyses from the primary ENS 

172 components listed in Section E.2 in Los Alamos and Pueblo Canyons. Analytical results from E060.1 and 

173 E050.1 sampling will be made available to the BOD staff via the lntellus database within 30-60 calendar 

174 days after DOE receives sampling results from the analytical laboratory. Paper copies of the results will 
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175 not be provided. Flow results from the secondary locations listed in Section E.1 shall be transmitted to 

176 the BDD staff no later than concurrently with the primary sample results. 

177 DOE will, on at least an annual basis, update the transit time for storm water flows (from meteorological 

178 tower reports, the E050.1 and E060.1 gage stations, E062.1, and E099 flow indicators) between Lower 

179 Los Alamos Canyon at Rio Grande flow indication location and the BDD intake to determine transit time 

180 for various storm intensities and flows. BDD staff will provide technical input on the report and shall be 

181 afforded an opportunity to review and comment on the information. 

182 Analytical results from the BOD intake will be made available to both the BDD Board and DOE via the 

183 lntellus database as soon as they are available. 

184 The BDD Board will make records available to the DOE consistent with this MOU and that are generally 

185 available to the public, and this information shall be used in the Biannual Review process. 

186 G. Coordination 
187 DOE and the BDD Board will coordinate as necessary with the Pueblo de San Ildefonso and the New 

188 Mexico Environment Department on any issues related to the implementation of this MOU, and will 

189 engage In any consultation required to accomplish the purposes of this MOU. 

190 Coordination between the Parties shall be to the mutual benefit of both parties and shall include data 

191 sharing (as above), technical assistance, and data and analysis reviews. Both parties should allow at 

192 least one week for response when requesting technical assistance or data and for analysis reviews, and 

193 should strive for more time to meet needs. 

194 H. Biannual Review 
195 The Parties shall meet twice annually to discuss issues related to this MOU. The meeting target months 

196 shall be October and April each year. 

197 I. Contacts 
198 All notices, correspondence, and communications arising under this MOU shall be provided to the 

199 representatives listed below, and any notice, demand, request, or information authorized of related to 

200 this MOU shall be deemed to have been given if mailed (return receipt requested), hand-delivered, or 

201 faxed (with confirmation of transmission) as follows: 

202 • DOE 
203 Peter Maggiore 

204 

205 

206 

Assistant Manager, Environmental Projects Office 

Los Alamos Field Office/ NNSA / DOE 

3747 West Jemez Road, MS-A316 
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Los Alamos, NM 87544 

Phone:505-665-05925 

Cell: 505-695-5109 

Ema ii: Peter.Magglore@nnsa.doe.gov 

212 With copy to: 

213 DOE Counsel 

214 Silas Deroma 

215 Phone:505-667-4668 

216 Email: ~ilas.Deroma@nnsa.doe.gov 

217 

218 • BDD Board 
219 Charles Vokes 

220 BOD Facility Manager 

221 Buckman Direct Diversion 

222 341 Caja De Rio Road 

223 Santa Fe, NM 87506 

224 Phone: 505-955-4507 

225 Email: cmvokes@cl.santa-fe.nm.us 

226 

227 With copy to: 

228 BDD Board Counsel 

229 Nancy Long 

230 Long and Komer 

231 2200 Brothers Road 

232 P.O. BOK 5098 

233 Santa Fe, NM 87502 

234 Cell: 505-470-2158 

235 Email: nlong@nm.net 

236 J. Period of Agreement, Modification, or Termination 
237 This MOU is effective upon the signature of the BOD Board and DOE as shown below. This agreement is 

238 intended to address 2015, 2016 and 2017 and shall e1<pire on December 1, 2017, UNLESS both Parties 

239 agree to eKtend this MOU for an optional three (3) year period. This optional extension may be 

240 executed by a re-signed copy of the signature page by the respective authorized parties to this MOU. 

241 The Parties may modify this MOU by written amendment and in the same manner as this MOU was 

242 executed. Either Party may unilaterally terminate this MOU before the date of eKpiration, provided the 

243 party seeking termination provides written notice to the other party's representative 90 days before the 

244 intended termination date. 
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245 K. Dispute Resolution 
246 If the Parties disagree over how to interpret this MOU, representatives of the Parties shall present their 

247 differences in writing to the Points of Contact for the other Party. If the Parties fail to resolve their 

248 differences within 30 days, the BOD Project Facility Manager and the Los Alamos Field Office 

249 Environmental Projects Office Assistant Manager shall prepare a written description of the dispute and 

250 the BOD Board Chair and the DOE Los Alamos Field Office Manager shall meet to reconcile the dispute. 

251 These representatives shall use efforts such as negotiation, facilitation, and mediation to resolve the 

252 dispute. 

253 L. Other Provisions 
254 Nothing in this MOU is intended to conflict with requirements ofthe Parties or applicable laws. Any 

255 such conflicting terms shall be invalid, but the remainder of this MOU shall remain in effect. If a term is 

256 deemed invalid, the Parties shall take appropriate action, including amendment or termination. The 

257 activities described in this MOU are consistent with, and will be carried out subject to, all known 

258 policies, regulations, and applicable laws that pertain to the parties. 

259 This MOU in no way restricts the Parties from participating in any activity with other public or private 

260 agencies, organizations, or individuals. 

261 Activities described in this MOU are subject to the availability of appropriated fund. Both the BOD Board 

262 and Los Alamos Field Office Environmental Projects Office Assistant Manager shall make the 

263 appropriations of funds for the activities described in this MOU a priority when seeking regular or 

264 project specific funding requests. 

265 This MOU describes the basis on which the parties will cooperate on the topics described herein. This 

266 MOU is NOT a financial obligation that serves as a basis for expenditures, and any financial obligations 

267 necessary to carry out the activities described herein shall be addressed in other documents internal to 

268 each party. Expenditure of funds, human resources, equipment, supplies, facilities, training, public 

269 information, and technical expertise will be provided by each party as necessary to fulfill its obligations 

270 under this MOU. 

271 This MOU is neither a fiscal nor a funds obligation document. Nothing in this MOU authorizes or is 

272 intended to obligate the parties to expend, exchange, or reimburse funds, services, or supplies, or 

273 transfer or receive anything of value. Any requirement for the payment or obligation of funds by DOE 

274 established by the terms of this MOU shall be subject to availability offunds and Secretarial discretion, 

275 and no provision herein shall be interpreted to require obligation or payment of funds in violation of the 

276 Anti-Deficiency Act, 31 U.S.C. §1341. 

277 This MOU is not legally enforceable and shall not be construed to create any legal obligation n the part 

278 of either party. This MOU shall not be construed to provide a private right, or cause of action, for or by 

279 any person or entity. 
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280 M. Signatures 
281 NOW, each of the BOD Board and DOE has caused this MOU to be executed and delivered by Its duly 

282 authorized representatives as of the last date shown below, 

283 

284 

285 

286 

287 

288 

289 

290 

291 

BDD Board 

292 DOE 

293 

294 

295 

296 

297 

erly Davis Leba , Manager, Los Alamos Field Office 

Date 

f, /15 
D te / 

298 This Memorandum of Understanding Is valid for three years from the date of the last signature. 

299 
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Appendix A 
Sampling and Analysis Plan 

The tables that follow the text below contain the analytes for the water quality sampling in accordance 
with this Memorandum. 

Regarding LA/Pueblo Canyon Telemetry: 
1. Telemetry used to communicate flow data from the gaging stations to the BOD shall provide a 
received signal level at each receiver with a fade margin of no less than 25 dBm above the equipment 
receiver threshold. Telemetry equipment shall include battery backup sized to provide a minimum 12 
hour operation after failure of primary power. Battery run time shall be calculated in a mode of 
operation consistent with frequent data transmission during a slow event. 

2. The amount of time between a station trigger and when notification Is available to the BDD will be as 
short as is practical, with a goal not to exceed !minute. 

Regarding LA/Pueblo Canyon Water Quality Sampling: 
1. The goals of the sampling strategy are to collect data that represent variations in contaminant 
concentrations and suspended sediment concentration (SSC) within runoff events across a typical 
hydrograph for each location (Monitoring Plan for LA/P Canyon Sediment Transport Mitigation Project 
( LA-U R-09-6563)). 

2. Each of the gages will be monitored contlnuously for stage. Samples at EOSO and E060 will be 
triggered by 5-cfs flows to ensure sampling at flows that may extend to the Rio Grande (Monitoring Plan 
for LA/P Canyon Sediment Transport Mitigation Project (LA-UR-09-6563)). 

3. Prioritization of analytes if water volume is insufficient to fulfill suite is unfiltered, then filtered, and 
by constituents: SSC, Isotopic Plutonium, Am-241 (HASL-300), Sr-90, Isotopic Uranium, Radlum-226/228, 
Gross alpha/beta, radionuclides by gamma spec, target analyte list metals, PCBs, dloxin/furans, 
perchlorates, cyanide, TOC. 

4. All events exceeding Scfs at EOS0.1 and E060.1 will be analyzed for the parameters in Table 2. 

Regarding Detection Limits in the Analyte Tables: 
Method reporting limits for sample analyses for each medium shall be established at the lowest level 
practicable for the method and analyte concentrations and shall not exceed soil, groundwater, surface 
water, or vapor emissions background levels, cleanup standards, and screening levels. The preferred 
method detection limits are a maximum of 20 percent of the background, screening, or cleanup levels. 
Detection limits that exceed established soil, groundwater, surface water, or air emissions cleanup 
standards, screening levels, or background levels and are reported as "not detected" shall be considered 
data quality exceptions and an explanation for the exceedance and Its acceptability for use shall be 
provided. (Section IX.C.3.c Method Reporting Limits from the Consent Order). 
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Regarding BDD Intake Water Quality Sampling: 
The sampler set up at the BOD intake contains 4 autosamplers. The samplers installed at the BOD intake 

are ISCO Model 3700. The BOD staff maintains the equipment of these samplers. 

The samplers can communicate remotely with the BOD Treatment Plant. The samplers can be started or 

stopped at any time during storm events, and can be programmed to sample at any frequency and 

order. Sample collection timing and bottle fill sequence for each sampler can be programmed as well. 

Sampling Strategy at BDD Intake 
The early notification for BOD to stop diverting and start sampling is a 5 cfs flow in the LA/P canyon 

system. Consequently, the time for this flow's arrival at the BOD Is programmed Into the software 

program or estimated the BOD operators, and at that time the "storm event" procedure is triggered: 

stop diversion, start sampling. The sampling sequence may be triggered by change In stage of the Rio 

Grande as well. 

Automated Storm Event Sample Collection at BDD Intake 
When a flow greater than 5 cfs is detected by a sensor at EOS0.1 and/or E060.1, a signal is automatically 

transmitted electronically to the BDD's Supervisory Control and Data Acquisition system (SCADA). 

Usually, 75 minutes (or as determined by the BOD operator) after the transmission of the signal from 

either EOS0.1 or E060.1, SCADA will automatically transmit a start signal to autosamplers located near 

the BDD's diversion structure, and it would fill out the pre-loaded collection containers at programmed 

intervals Signals are automatically transmitted electronically to the BDD's Supervisory Control and Data 

Acquisition system (SCADA). When a flow greater than 5 cfs is detected by the SCADA at EOS0.1 and/or 

E060.1 or a combined flow of the two stations is greater than 5 cfs, the ENS sequencing will begin. After 

time calculated delays have expired (or as determined by the BOD operator), SCADA will automatically 

transmit a start signal to autosamplers located near the BDD's diversion structure, and it would fill out 

the pre-loaded collection containers at programmed intervals 

Deviations from Pre-Programmed Sample Collection 
The LANL gauging stations are equipped with cameras which may help in estimating the LA/P canyon 

flow arrival or whether to determine if any false alarm is triggered. The BOD operators do not rely 

exclusively on the early Scfs notification. After the notification is received at the BOD, the storm event is 

verified by the video cameras at the gauging stations, or evaluated from weather point of view and/or 

timing in the season, in order to correct the flow arrival in determining the best time to stop diversion 

and start sampling. The BOD operator may correct or change the pre-programmed trigger times listed 

earlier. Sometimes, equipment may be malfunctioning, or in case of very strong flash floods, sensors 
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may be out of service. At such times the cameras become the sole tool for estimating flow arrival, or 

verification of a storm event. 

Notification to Partners 
Storm events and sampling during events Is communicated to the BOD partners via email. 
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Table 1: Standard Operating Procedures 

SOP Number/Title Application 

•stream .LA/fl canyon . Rio Grande 
LANL Procedures . Ga1,/S11mpl,.r .· Storm Water abc>ve Otowi 

·· Maintenance Quality Data Location 
SOP-5213 
Collecting Storm Water Runoff • • • Samples and Inspecting 
Samplers 
SOP-5214 
Installation, Setup and • • Maintenance of ISCO Samplers 
SOP-5215 
Processing Storm Water • • Samples 
EP-ERSS·SOP-5057 
Handling, Packaging and • • Transporting Field Samples 
SOP-5255 
Shipping of Environmental • ' • Samples by the WES Sample 
Management Office (SMO) 
ENV-WQH-SOP-009.3 
Operation and Maintenance of • • • Stream Gaging Stations 

. 
' 

.· 
BDD Procedures 

• .. 

BOD SOP 

. Rio.Grande at 
. BDDDlverslon . lo(.at16n·· · 

.. . .. 

·•· .. 

• 
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Table 2: Los Alamos/Pueblo Canyon Storm Water Quality Sampling 

Analytes Method Detection Limit Field Prep Code 

Suspended Sediment 
ASTM:D3977-97 3 mg/L UF 

Concentration 

TAL metals (23) plus Hg 
EPA:200.7, EPA: 200.8, 

0.2-300 mg/L UF 
EPA:245.2 

Hardness SM:A2340B 2mg/l UF 

Gross alpha EPA:900 3 pCi/L F, UF 

Gross beta EPA:900 3 pCi/L F, UF 

Strontium-90 EPA:905.0 0.5 pCi/L UF 

Americium-241 HASL-300:AM-241 0.05 pCi/L UF 

Gross gamma EPA:901.1 15 pCi/L UF 

Cesium-137 EPA:901.1 5 pCi/L UF 

Cobalt-GO EPA:901.1 5 pCi/L UF 

Sodium-22 EPA:901.1 10 pCi/L UF 

Neptunium-237 EPA:901.1 40 pCi/L UF 

Potasium-40 EPA:901.1 75 pCi/L UF 

Radionuclides by gamma spec EPA:901.1 varies UF 

Plutonium (isotopic) HASL-300:ISOPU 0.05 pCi/L UF 

Uranium (isotopic) HASL-300:ISOU 0.05 pCi/L UF 

Dioxin/Furans SW-846:8290 0.2-0.5 pCi/L UF 

PCBs EPA 1668A 20-150 pCi/L UF 

Radium-226 & 228 EPA:903.1 & EPA:904.4 1 pCi/L UF 
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Table 3: Rio Grande at BOD Diversion Sampling Program 

·.Analytes·•··· 
...... 

•··•················•·· 

> ·.· . ... 
Me;hQtf .···•··••··•· /·· ..... /< Detection Limit•···• i/ · .. · .. ·•.• 

Suspended Sediment 
ASTM:D3977-97 3 mg/L 

Concentration 

TAL metal (23) plus Hg 
EPA:200.7, EPA: 200.8, 

0.2-300 mg/L 
EPA:245.2 

Hardness SM:A2340B 2mg/l 

Gross alpha EPA:900 3 pCi/L 
··.· 

Gross beta EPA:900 3 pCi/L .· < 

Strontium-90 EPA:905.0 o.5 pq/l\? 
·· . 

... ·. 

Americium-241 HASL-300:AM-241 0.05 pCi/L 
·< 

\ 15 pCi/L 
•.· ··• 

Gross gamma EPA:901.l 

Cesium-137 EPA:901.1 s.;pci/L 
·······i 

.· .. 

Cobalt-60 EPA:901.1 5 pCi/L 
. ·• 

········ ·. 
·.· .. 

. · · .. ·. . . ./ 

Sodlum-22 EPA:901.1 10 pCi/L . .··•··· 
·····.·· 

Neptunium-237 EPA:901.1 40pCi/L 

Potasium-40 
.. ·. 

EPA:901.1 75 pCi/L 

Radlonuclides by gamma spec EPA:901.1 •··. varies 
·• .. · .··.· 

Plutonium (isotopic) HASL'-300:ISOPU 0.05 pCi/L 
... 

Uranium {isotopic) HASL-300:ISOU 0.05 pCi/L 

Dioxin/Furans SW-846:8290 0.2-0.5 pCi/L 

PCBs EPA 1668A 20-150 pCI/L 
. 

Radlum-226 & 228 EPA:903.1 & EPA:904.4 1 pCi/L 
. 

TDS EPA:160.1 10 pCi/L 

TOC SW-846:9060 1 mg/L 

PADS-particle size analysis ASTM C-1070-01 0.1% 

Perchlorate SW846 6850 Modified 0.02 mg/I 
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1 AMENDMENT #1 TO MEMORANDUM OF UNDERSTANDING (MOU) BETWEEN 
2 THE U.S. DEPARTMENT OF ENERGY AND THE BUCKMAN DIRECT DIVERSION BOARD 
3 REGARDING WATER QUALITY MONITORING 
4 

5 A. Preamble to Amendment 
6 

7 This Amendment is made by the U.S. Department of Energy (DOE) and the Buckman Direct 

8 Diversion Board (BOD Board), parties to the Memorandum of Understanding between the U.S. 

9 Department of Energy and the Buckman Direct Diversion Board Regarding Water Quality 

10 Monitoring, dated January 12, 2015. The original MOU was executed by Ms. Kimberly Davis 

11 Lebak, Manager, Los Alamos Field Office for the National Nuclear Security Administration (NA-

12 LA) and Joseph Maestas, BOD Board Chair. 

13 

14 On September 17, 2015, a MOU was executed between NA-LA and DOE, Environmental 

15 Management, Los Alamos Field Office (EM-LA) for the transition of legacy waste environmental 

16 cleanup work at the Los Alamos National Laboratory (LANL). As part of that MOU, EM-LA was 

17 designated as DOE's lead point of contact for the Buckman Direct Diversion Project. 

18 

19 B. Deletions and Substitutions Pursuant to this Amendment 
20 

21 Except as set forth in this Amendment, the MOU between DOE and the BOD Board is unaffected 

22 and shall continue in full force and effect in accordance with its terms. 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 

33 
34 

35 

36 

37 

38 

39 

40 

41 

42 

43 

The MOU between DOE and the BOD Board, dated January 12, 2015 is hereby amended to 

designate EM-LA as DOE's primary point of contact for the BBD Board: 

a. On Page 6 of 11, Section I. Contacts at lines 202- 210 (on Page 7 of 11)- replace "Pete 

Maggiore, Assistant Manager, Environmental Projects Office, Los Alamos Field 

Office/NNSA/DOE, 3747 West Jemez Road, MS-A316, Los Alamos, NM 87544, Phone: 

505-655-05925, Cell: 505-695-5109, Email: Peter.Maggiore@nnsa.doe.gov11 with 

"Douglas E. Hintze, Manager, Department of Energy, Environmental Management, Los 

Alamos Field Office, 3747 West Jemez Road, NM 87544, Phone: 505-665-5658, Cell: 505-

695-5103, Email: Douglas.Hintze@em.doe.gov." 

b. On Page 7 of 11, Section I. Contacts at lines 213 -216 - replace "DOE Counsel, SIias 

Deroma, Phone: 505-667-4668, Email: Silas.Deroma@nnsa.doe.gov" with "DOE Counsel, 

Ben Underwood, Phone 505-667-4995, Email: Ben.underwood@em.doe.gov." 

c. On Page 8 of 11, Section K. Dispute Resolution at lines 247-252 - replace "If the Parties 

fail to resolve their differences within 30 days, the BOD Project Facility Manager and the 

Los Alamos Field Office Environmental Projects Office Assistant Manager shall prepare a 

written description of the dispute and the BOD Board Chair and the DOE Los Alamos 

Field Manager shall meet to reconcile the dispute" with "If the Parties fail to resolve 
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44 
45 
46 

47 

48 
49 

so 
51 
52 
53 
54 
55 
56 

57 
58 
59 

60 

61 BDD Board: 

62 

63 

64 

65 

their differences within 30 days, the BDD Project Facility Manager and the DOE, 
Environmental Management, Los Alamos Field Office (EM-LA) Manager shall prepare a 
written description of the dispute and the BDD Board Chair and the DOE EM-LA 
Manager shall meet to reconcile the dispute." 

d. On Page 8 of 11, Section L. Other Provisions at line 261-264 - replace "Both the BOD 
Board and Los Alamos Field Office Environmental Projects Office Assistant Manager shall 
make the appropriations of funds for the activities described in this MOU a priority 
when seeking regular or project specific funding requests" with "Both the BDD Board 
and the DOE, EM-LA Manager shall make the appropriations of funds for the activities in 
the MOU a priority when seeking regular or project specific funding requests." 

e. On Page 9 of 11, Section M. Signatures at lines 292-296 - replace "DOE, Kimberly Davis 
Lebak, Manager, Los Alamos Field Office" with "DOE, Douglas E. Hintze, Manager, 
Environmental Management, Los Alamos Field Office." 

Date 

66 DOE, Environmental Management, Los Alamos Field Office 

67 

68 

69 

70 

71 

Douglas E. Hintze, Manager 

/ d> fl? :J c+rp/t, 
Date 
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1 MEMORANDUM OF UNDERSTANDING BETWEEN TIJE 

2 U.S. DEPARTMENT OF ENERGY AND THE BUCKMAN DIRECT DIVERSION BOARD 

3 REGARDING NOTIFICATION AND WATER QUALITY MONITORING 

4 A. Parties 
5 The Parties to this MOU are the Buckman Direct Diversion Board {BDD Board) and the U.S. Department 

6 of Energy {DOE). 

1 B. Background 
8 The Buckman Direct Diversion (BDD) is designed to divert water from the Rio Grande for use by the City 

9 and County of Santa Fe water utilities in the Santa Fe area and to provide a source for the water supply 

10 systems of Santa Fe County, the City of Santa Fe and the Club at Las Campanas. The diverted water is 

11 San Juan-Chama Project water {a U.S. Bureau of Reclamation lnterbasin water transfer project) and 

12 native New Mexico state waters regulated by the State of New Mexico. 

13 The point of diversion for the BDD is on the east bank of the Rio Grande in northern New Mexico, near 

14 the historic Buckman townsite. The point of diversion is approximately 15 miles northwest of the City of 

15 Santa Fe and is located about three miles downstream from the confluence of the Rio Grande and Los 

16 Alamos Canyon (where Route 502 crosses the Rio Grande at Otowi Bridge). 

17 The Los Alamos National Laboratory (LANL) is owned and operated by DOE and is located on the Pajarito 

18 Plateau above the Los Alamos/Pueblo Canyon watershed. The Los Alamos/Pueblo Canyon system 

19 intermittently and infrequently flows to the Rio Grande just below the Otowi Bridge and upstream of 

20 the BDD Project point of diversion. The Los Alamos/Pueblo Canyon watershed contains sediments with 

21 LANL-origin contamination from historic releases from LANL. Rain events may cause the transport of 

22 sediments, and these sediments have in the past and may in the future be transported to the Rio 

23 Grande and then to the BDD intake. The Los Alamos/Pueblo system has been investigated under the 

24 2005 Compliance Order on Consent between DOE and the State of New Mexico Environment 

25 Department and which has been superseded by the 2016 Compliance Order on Consent. Measures 

26 have been implemented (including infrastructure installation) to reduce the transport of contaminated 

27 sediment. 

28 The New Mexico legislature encouraged the BDD Board and DOE to memorialize their agreement to 

29 certain activities relating to the mitigation and monitoring of LANL-origin water quality contaminants. 

30 The BDD Board requested a written agreement with LANL and DOE in 2007 and the New Mexico 

31 legislature passed resolutions in 2009 and 2010 that ultimately resulted in the Memorandum of 

32 Understanding that was executed on May 13, 2010 (the 2010 MOU). The 2010 MOU represented an 

33 agreement between the Parties that water quality management and monitoring are mutual priorities 

34 and that the activities described were consistent with, and would be carried out subject to, the policies, 

35 regulations, and applicable laws that pertain to the Parties. On January 12, 2015, the parties executed a 

36 second and renegotiated MOU to further govern operations of the BDD Project. Upon the execution of 
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37 this MOU, the 2015 MOU will be terminated in accordance with Section J of that 2015 MOU and this 

38 MOU shall evidence the consent of the Parties to the termination. 

39 C. Objective 
40 This MOU establishes roles and responsibilities with regard to coordination of notification activities by 

41 the DOE and their contractor in Los Alamos and Pueblo Canyons and with regard to water quality 

42 sampling by the BDD at the BDD Intake in relation to operation of the BDD Project. The primary 

43 objectives of this MOU include the following: 

44 1. To continue the relationship developed between DOE and the BDD, and 

45 2. To maintain the Early Notification System (ENS) to enable BDD staff to make decisions regarding 

46 facility operations, and 

47 3. To support water quality surveillance monitoring at the BDD Project location as part of its 

48 sampling program. 

49 D. Authorities 
50 The Parties represent that they have the authority to enter into this MOU and are able to meet the 

51 respective commitments herein to the extent permitted by law. 

52 1. DOE. DOE is authorized to enter into this MOU pursuant to the Atomic Energy Act, as amended 

53 (Title 42 U.S.C. 2011, et seq.). 

54 2. BDD Board. The BDD Board is authorized to enter into this MOU pursuant to the March 7, 2005, 

55 Joint Powers Agreement between Santa Fe County and the City of Santa Fe and associated state, 

56 county, and municipal laws. 

57 E. Agreement Principles 

58 E.l Memorandum of Agreement and Protocols between DOE and the Pueblo 
59 de San Hd.efonso 
60 The Parties recognize that DOE must comply with the requirements of the 2014 Memorandum 

61 of Agreement between DOE and the Pueblo de San Ildefonso (Pueblo), as amended in 2015, and the 

62 associated Protocols for Access to Pueblo Lands and for Protecting Confidential Pueblo Information 
63 pertaining to activities on, and information gathered by, DOE on Pueblo property. DOE will consult with 

64 the Pueblo as necessary regarding the use of information gathered pursuant to this MOU, and provide 

65 an update to BDD Project Staff. 

66 E.2 Los Alamos / Pueblo Canyons Ea:rl.y Notification System 
67 The ENS will continue to provide real time stream flow data or visual verification of flow to the BDD at 

68 the following gage station locations to enable the BDD staff to make decisions regarding facility 
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69 operations, including temporarily ceasing diversion of water from the Rio Grande. The ENS includes the 

70 following parts: 

71 • LANL Gage Station E050.1 in Los Alamos Canyon above the Pueblo Canyon confluence, 

72 • LANL Gage Station E060.l in Pueblo Canyon above the Los Alamos Canyon confluence, 

73 • Station E062 in the narrow canyon below the confluence of Los Alamos and Pueblo Canyons 

74 (visual verification of flow only), and 

75 • Station E099 in Guaje Canyon on Pueblo property above the confluence of Los Alamos canyon 

76 (transducer flow verification only). Date transmission to BDD is dependent upon BDD obtaining 

77 a permit from the Pueblo to receive the data. 

78 LANL ENS stations E0S0.1 and E060.1 will be equipped with gaging (flow measurement) capabilities, 

79 real-time conveyance of stream-flow data (telemetry), and camera capability to act as a visual 

80 verification and backup (or secondary flow indication) for the gaging capabilities. Flows at the LANL 

81 gage stations E0S0.1 and ED60.1 are measured within a trapezoidal supercritical-flow flume design as 

82 reported In "Techniques of Water-resources Investigations of the United States Geological Survey, 

83 Chapter A14, Use of Flumes in Measuring Discharge" (F.A. Kilpatrick and V.R. Snyder, 1983), and 

84 between approximately 1 and 350 cubic feet per second (cfs). The system shall be capable of a low flow 

85 trigger stage of 5 cfs (adjustable). 

86 Secondary flow Indication at stations will consist of either a visual (camera) or transducer signal as 

87 confirmation of storm water flows. Note that stations E062 and E099 provide primary flow verification 

88 only. Maintenance of the flow indication equipment shall be the responsibility of DOE. 

89 Should force majeure destroy or render inoperable some or all of the identified ENS stations, or if 

90 operational costs become excessive for some or all of the identified stations, DOE shall have the 

91 prerogative to utilize the most cost effective and technologically advanced techniques to provide BDD 

92 with equivalent flow data to meet the objective of the ENS. 

93 The BDD Board will, at Its discretion, consult with the Pueblo regarding the installation of a real-time 

94 flow indicator(s) at the lower Los Alamos Canyon and the Rio Grande and to obtain permission for data 

95 transmittals from ENS station ED99. 

96 E.3 Rio Grande at BDD Project Location Sampling Program 
97 The purpose is to provide both base-flow and event-based sampling of the Rio Grande when triggered 

98 by notification of flows in Los Alamos and/or Pueblo Canyons or as determined by the BDD Board for the 

99 purpose of water quality sampling of the Rio Grande at BDD in the search for operational criteria for 

100 ceasing diversion (BDD Project Location Sampling Program). 

101 DOE shall pay up to $96,000 in sampling and analytical costs per year for each of the three (3) years 

102 under this MOU (2018, 2019, and 2020) toward the BDD Project Location Sampling Program at the BDD 

103 intake. The BDD Board shall be responsible for any additional sampling and analytical costs, and the 

104 BDD Board is responsible for all maintenance, inspection and repair of the sampling station located at 
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the BDD intake. DOE will seek funding via a grant to the BDD Board for the sampling and analytical costs, 

and provide an update to the BDD Project Staff. 

E.4 TREAT Study 
BDD Board will fund a continuation of the Contaminant Fate Analysis that was started under the 2010 

MOU under "The Removal Efficiency and Assessment of Treatments" (TREAT) Study. The TREAT Study 

will continue to examine the treatment efficiency of the conventional and advanced treatments at the 

BOD with respect to contaminants in order to help determine the BDD operational criteria for diversion 

from the Rio Grande. The TREAT Study will focus on the capabilities of the BDD with respect to removal 

of contaminants as they are found to occur in the Rio Grande at the BDD intake. 

E.5 Analysis 
The BDD Board will evaluate the BDD Project Sampling Program results and TREAT data and make a 

determination on operational parameters or criteria on whether or when to cease diverting waters from 

the Rio Grande. 

F, BDD Project Data Sharing 
Real-time flow data and visual verification data from the ENS stations shall be provided by DOE and their 

contractors to 1;3DD Project as specified in Section E.2. Analytical results from the BDD intake will be 

made available to both the BDD Board and DOE via the lntellus database as soon as they are available. 

The BDD Board will make records available to the DOE consistent with requirements specified in the 

grant. 

G. Coordination 
DOE and the BDD Board will coordinate as necessary with the Pueblo on any issues related to the 

implementation of this MOU, and will engage in any consultation required to accomplish the purposes 

of this MOU. 

Coordination between the Parties shall be to the mutual benefit of both Parties and shall include data 

sharing (as above), technical assistance, and data and analysis reviews. Both Parties should allow at 

least one week for response when requesting technical assistance or data and for analysis reviews. 

Additional coordination will occur on an as needed basis. 

H. Contacts 
All notices, correspondence, and communications arising under this MOU shall be provided to the 

representatives listed below and any notice, demand, request, or information authorized of related to 

this MOU shall be deemed to have been given if mailed (return receipt requested), hand-delivered, or 

faxed (with confirmation of transmission) as follows: 
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137 • DOE 

138 Douglas E. Hintze 

139 Manager 

140 DOE, Environmental Management 

141 Los Alamos Field Office 

142 1900 Diamond Drive, MSM984 

143 Los Alamos, NM 87544 

144 Phone: 505-665-5658 

145 Cell: 505-695-5103 

146 Email: _douglas. hi ntze@em. doe .gov 

147 

148 

149 

150 

151 

152 

153 

With copy to: 

DOE Counsel 

Ben Underwood 

Phone: 505-667-4995 

Email: ben.underwood@em.doe.gov 

154 • BOD Board 

155 Charles Vokes 

156 BDD Facility Manager 

157 Buckman Direct Diversion 

158 341 Caja De Rio Road 

159 Santa Fe, NM 87506 

160 Phone: 505-955-4507 

161 Email: cmvokes@ci.santa-fe.nm.us 

162 

163 

164 

165 

166 

167 

168 

169 

170 

171 

172 

With copy to: 

BDD Board Counsel 

Nancy Long 

Long, Komer & Associates 

2200 Brothers Road 

P.O. Box 5098 

Santa Fe, NM 87502 

Cell: 505-470-2158 

Email !l-E.!l~v@longkomer.com 

173 L Period of Agreement, Modification or Termination 
174 This MOU is effective upon the signature of the BOD Board and DOE as shown below. This agreement is 

175 intended to address 2018, 2019 and 2020 and shall expire on December 1, 2020, UNLESS both Parties 
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176 agree to extend this MOU for an optional three (3) year period. This optional extension may be 

177 executed by a re-signed copy of the signature page by the respective authorized parties to this MOU. 

178 The Parties may modify this MOU by written amendment and in the same manner as this MOU was 

179 executed. Either Party may unilaterally terminate this MOU before the date of expiration, provided the 

180 Party seeking termination provides written notice to the other Party's representative 90 days before the 

181 intended termination date. 

182 J. Dispute Resolution 
183 If the Parties disagree over any issue related to this MOU, representatives of the Parties shall present 

184 their differences in writing to the Points of Contact for the other Party. If the Parties fail to resolve their 

185 differences within 30 days, the BOD Project Facility Manager and the DOE, Environmental Management, 

186 Los Alamos Field Office (EM-LA) Manager shall prepare a written description of the dispute and the BOD 

187 Board Chair and the DOE EM-LA Manager, along with appropriate staff, shall meet to reconcile the 

188 dispute. These representatives shall use alternative dispute resolution methods such as negotiation, 

189 facilitation, and mediation to resolve the dispute. 

190 K Other Provisions 
191 Nothing in this MOU is intended to conflict with requirements of the Parties or applicable laws. Any 

192 such conflicting terms shall be invalid, but the remainder of this MOU shall remain in effect. If a term is 

193 deemed invalid, the Parties shall take appropriate action, including amendment or termination. The 

194 activities described in this MOU are consistent with, and will be carried out subject to, all known 

195 policies, regulations, and applicable laws that pertain to the Parties. 

196 This MOU in no way restricts the Parties from participating in any activity with other public or private 

197 agencies, organizations, or individuals. 

198 Activities described in this MOU are subject to the availability of appropriated funds. Both the BDD 

199 Board and DOE EM-LA Manager shall make the appropriations of funds for the activities described in this 

200 MOU a priority when seeking regular or project specific funding requests. 

201 This MOU describes the basis on which the Parties will cooperate on the topics described herein. This 

202 MOU is NOT a financial obligation that serves as a basis for expenditures, and any financial obligations 

203 necessary to carry out the activities described herein shall be addressed in other documents internal to 

204 each Party. Expenditure of funds, human resources, equipment, supplies, facilities, training, public 

205 Information, and technical expertise will be provided by each Party as necessary to fulfill its obligations 

206 under this MOU. 

207 This MOU is neither a fiscal nor a funds obligation document. Nothing In this MOU authorizes or is 

208 intended to obligate the parties to expend, exchange, or reimburse funds, services, or supplies, or 

209 transfer or receive anything of value. Any requirement for the payment or obligation of funds by DOE 
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210 established by the terms of this MOU shall be subject to availability of funds and Secretarial discretion, 

211 and no provision herein shall be interpreted to require obligation or payment offunds in violation of the 

212 Anti-Deficiency Act, 31 U.S.C. §1341. 

213 This MOU is not legally enforceable and shall not be construed to create any legal obligation on the part 

214 of either Party. This MOU shall not be construed to provide a private right, or cause of action, for or by 

215 any person or entity. 

216 L. Signatures 
217 NOW, each of the BOD Board and DOE has caused this MOU to be executed and delivered by its duly 

218 authorized representatives as of the last date shown below, 

219 

220 BOD Board 

221 

222 

223 

224 

225 

226 

227 

>' 
Henry Roybal, BDD Board Chair 

228 DOE 

229 

230 

231 

232 Douglas E. intze, Manager 

233 Environmental Management, Los Alamos Field Office 

~ 
Date T~ 

Date 

234 This Memorandum of Understanding expires on December 1, 2020. 

235 
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Buckman Direct Diversion 

Date: February 25, 2020 

To: Buckman Direct Diversion Board 

From: Rick Carpenter, BDD Facilities Manager and Kyle Harwood, BDD Legal Counsel 

Subject: Memorandum of Agreement with the Middle Rio Grande Endangered Species Collaborative Program 

ITEM AND ISSUE: 

The BOD Board authorized staff to request to be a signatory to the Middle Rio Grande Endangered Species 
Collaborative Program (MRGESCP). 

BACKGROUND AND SUMMARY: 

The request was made by letter last fall and a presentation was made to the Executive Committee on January 
10, 2020. After an executive session the Executive Committee voted to approve the membership of the BOD 
Board to the Executive Committee. 

The Executive Committee provided the attached Memorandum of Agreement for BOD Board approval and 
execution. As a signatory the BOD Board representatives will have the ability to fully participate in the 
dialogue at committee meetings and will give the BOD the ability to vote on matters concerning the MRGESCP. 

The Executive Committee requested that the Board identify a staff Representative to the Executive 
Committee. 

The MRGESCP was established as a collaborative effort consisting of federal, state, and local government 
entities, Indian Tribes and Pueblos, and non-governmental organizations. The intent of participants is two­
fold: first, to prevent extinction, preserve reproductive integrity, improve habitat, support scientific analysis, 
and promote recovery of the listed species within the Program area in a manner that benefits the ecological 
integrity, where feasible, of the Middle Rio Grande riverine and riparian ecosystem; and second, to exercise 
creative and flexible options so that existing water uses continue and future water development proceeds in 
compliance with applicable federal and state laws. 

RECOMMENDED ACTION: 

Staff recommends that the BOD Board approve the MOU and designate Rick Carpenter, BDD Facilities Manager 

as the Board's staff Representative to the Executive Committee. 

Buckman Direct Diversion 341 Caja del Rio Santa Fe, NM 87506 
SANTA FE COUNTY 
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MEMORANDUM OF AGREEMENT 
for the 

MIDDLE RIO GRANDE ENDANGERED SPECIES COLLABORATIVE PROGRAM 

STATEMENT OF PURPOSE 

The Middle Rio Grande Endangered Species Collaborative Program (Program) is established by 

this Memorandum of Agreement (MOA) as a collaborative effort consisting of federal, state, and 

local government entities, Indian Tribes and Pueblos, and non-governmental organizations. The 

intent of Program participants is two-fold: first, to prevent extinction, preserve reproductive 

integrity, improve habitat, support scientific analysis, and promote recovery of the listed species 

within the Program area in a manner that benefits the ecological integrity, where feasible, of the 

Middle Rio Grande riverine and riparian ecosystem; and second, to exercise creative and flexible 

options so that existing water uses continue and future water development proceeds in compliance 

with applicable federal and state laws. To achieve these ends, the Program may not impair state 

water rights or federal reserved water rights ofindividuals and entities; federal or other water rights 

oflndian nations and Indian individuals, or Indian trust assets; San Juan-Chama Project contractual 

rights; and the State of New Mexico's ability to comply with Rio Grande Compact delivery 

obligations. 

In April, 2002, a Memorandum of Understanding (MOU) was executed by federal agencies, the 

State of New Mexico, Indian Pueblos, and other parties that set forth certain interim agreements 

with respect to establishment of the Program. Through a series of amendments, the MOU was 

subsequently extended by parties through December 2008. This MOA supersedes the MOU, as 

amended. The signatories to this MOA agree to participate in and support the Program. 

AUTHORITIES 

A. Consultation and Coordination. Under section 4(f) of the Endangered Species Act (ESA), 

16 U.S.C. §§ 1531 et seq., the Secretary of the Interior is directed to develop and implement 

plans for the conservation of endangered species. The Secretary of the Interior may enlist 

the services of public and private agencies, individuals and institutions, including Program 



3

Memorandum of Agreement for the Middle Rio Grande Endangered Species Collaborative Program 
5/15/2008 

signatories, in development and implementing such recovery plans. Advice from such 

agencies, individuals, and institutions, such as that offered by Program signatories, is not 

subject to the Federal Advisory Committee Act, 5 U.S.C. app. 2. The Program does not 

create an agency, board, commission, or any other entity of state government, nor does the 

MOA create a state advisory committee subject to Section 9-1-9 NMSA 1978. 

B. Applicable Tribal Law. Pursuant to the applicable Tribal laws, and inherent Tribal 

sovereignty, the tribes have the authority to administer water rights, to oversee the 

development of water resources, and to protect and manage fish and wildlife resources 

within the boundaries of their reservations. 

C. Statement of Authorities. The signatories hereby state that they have legal authority to 

enter into this MOA, and have legal authority to work toward the intent of the Program. 

TERMS AND CONDITIONS 

A. Effective Date and Duration. This MOA shall remain in effect for a period of 13 years from 

the date ofits execution by any agency of the United States and any additional non-Federal 

signatory, unless extended by written agreement. 

B. Amendment. This MOA may be amended by written agreement of the signatories. Any 

signatory may withdraw from this MOA upon written notice to the other signatories. 

C. No Delegation or Abrogation. All signatories to this MOA have statutory legal 

responsibilities that cannot be delegated. This MOA does not and is not intended to 

abrogate any statutory or legal authorities. 

D. Consistency with Applicable Law. This MOA is subject to and is intended to be consistent 

with all applicable Federal, State, and Tribal laws and interstate compacts. Federal agency 

consultation with Tribes shall occur for all Program activities affecting Tribal resources in 

conformance with all applicable Executive and Secretarial Orders and Policies. 

E. Legislative Approval. All funding commitments to carry out the Program are subject to 

approval by the appropriate State, Tribal, and Federal legislative bodies. 

2 
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F. Governance and Operating Procedures. The governing body of the Program (Executive 

Committee) shall operate pursuant to Program Bylaws and other documents, as needed, 

specifying Program governance and operating procedures, and may amend those 

documents as needed. 

G. Program Modifications. Modifications to the Program may be made pursuant to Bylaws 

adopted by the Executive Committee of the Program and without modification to this MOA 

or the additional written consent of the signatories. 

The Buckman Direction Diversion Board (BDDB) has been accepted as a member of the Middle 

Rio Grande Endangered Species Collaborative Program by the Executive Committee on February 

10, 2020. The BDDB hereby agrees to be a signatory to the above Memorandum of Agreement 

as of the date following the BDDB Chair's signature: 

BUCKMAN DIRECT DIVERSION BOARD 

By:-----------­
JoAnne Vigil Coppler, BDDB Chair 

Date: 

APPROVED AS TO FORM 

-~a-~~ 
Nancy R~1g, BDDB Coun 

ATTEST 

Yolanda Y. Vigil, City Clerk 

File Date: 

3 
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MEMORANDUM OF AGREEMENT 
for the 

MIDDLE RIO GRANDE ENDANGERED SPECIES COLLABORATIVE PROGRAM 

STATEMENT OF PURPOSE 

The Middle Rio Grande Endangered Species Collaborative Program (Program) is established by 

this Memorandum of Agreement (MOA) as a collaborative effort consisting of federal, state, and 

local governmental entities, Indian Tribes and Pueblos, and non-governmental organizations. 

The intent of Program participants is two-fold: first, to prevent extinction, preserve reproductive 

integrity, improve habitat, support scientific analysis, and promote recovery of the listed species 

within the Program area in a manner that benefits the ecological integrity, where feasible, of the 

Middle Rio Grande riverine and riparian ecosystem; and, second, to exercise creative and 

flexible options so that existing water uses continue and future water development proceeds in 

compliance with applicable federal and state laws. To achieve these ends, the Program may not 

impair state water rights or federal reserved water rights of individuals and entities; federal or 

other water rights of Indian nations and Indian individuals, or Indian trust assets; San Juan­

Chama Project contractual rights; and the State of New Mexico's ability to comply with Rio 

Grande Compact delivery obligations. 

In April, 2002, a Memorandum of Understanding (MOU) was executed by certain federal 

agencies, the State of New Mexico, Indian Pueblos, and other parties that set forth certain interim 

agreements with respect to establishment of the Program. Through a series of amendments, the 

MOU was subsequently extended by the parties through December 2008. This MOA supersedes 

the MOU, as amended. The signatories to this MOA agree to participate in and support the 

Program. 

AUTHORITIES 

A. Consultation and Coordination. Under section 4(±) of the Endangered Species Act 

(ESA), 16 U.S.C. §§ 1531 et seq., the Secretary of the Interior is directed to develop and 

implement plans for the conservation of endangered species. The Secretary of the 

Interior may enlist the services of public and private agencies, individuals and 
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institutions, including Program signatories, m developing and implementing such 

recovery plans. Advice from such agencies, individuals, and institutions, such as that 

offered by Program signatories, is not subject to the Federal Advisory Committee Act, 5 

U.S.C. app. 2. The Program does not create an agency, board, commission, or any other 

entity of state government, nor does the MOA create a state advisory committee subject 

to Section 9-1-9 NMSA 1978. 

B. Applicable Tribal Law. Pursuant to the applicable Tribal laws, and inherent Tribal 

sovereignty, the tribes have the authority to administer water rights, to oversee the 

development of water resources, and to protect and manage fish and wildlife resources 

within the boundaries of their reservations. 

C. Statement of Authorities. The signatories hereby state that they have legal authority to 

enter into this MOA, and have legal authority to work toward the intent of the Program. 

TERMS AND CONDITIONS 

A. Effective Date and Duration. This MOA shall remain in effect for a period of 13 years 

from the date of its execution by any agency of the United States and any additional non­

Federal signatory, unless extended by written agreement. 

B. Amendment. This MOA may be amended by written agreement of the signatories. Any 

signatory may withdraw from this MOA upon written notice to the other signatories. 

C. No Delegation or Abrogation. All signatories to this MOA have statutory legal 

responsibilities that cannot be delegated. This MOA does not and is not intended to abrogate 

any statutory or legal authorities. 

D. Consistency with Applicable Law. This MOA is subject to and is intended to be 

consistent with all applicable Federal, State, and Tribal laws and interstate compacts. Federal 

agency consultation with Tribes shall occur for all Program activities affecting Tribal 

resources in conformance with all applicable Executive and Secretarial Orders and Policies. 

2 
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E. Legislative Approval. All funding commitments to carry out the Program are subject to 

approval by the appropriate State, Tribal, and Federal legislative bodies. 

F. Governance and Operating Procedures: The governing body of the Program (Executive 

Committee) shall operate pursuant to Program Bylaws and other documents, as needed, 

specifying Program governance and operating procedures, and may amend those documents 

as needed. 

G. Program Modifications. Modifications to the Program may be made pursuant to Bylaws 

adopted by the Executive Committee of the Program and without modification to this MOA 

or the additional written consent of the signatories. 

3 
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Insert the name of your organization here: 

Si 
I AME HERE, Date 
Insert your title here 

t" _j C /// .f e: /4 -
lf{('-'~7f)v----._ V 

Middle Rio Grande Endangered Species Collaborative Program 
Ai/e111ora11d11111 ofAgree111e11/ 

May/5, 2008 
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Department of Interior 
Bureau of Reclamation 
Albuquerque Area Office 

~L-2~--<-
JON R. POLAND, 
Area Manager 

Date 

Middle Rio Grande Endangered Species Collaborative Program 
Memorandum <?lAgreemenl 

May 15, 2008 
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Insert the name of your organization here: Crr tJr ,;4Ll3u£!.,ll.&/.?f_lll:? 

INSERT YOUR NAME HERE, 
Insert your title here 
5t-Pefr?ov-~De,vr,- O?EN. S~ DI 1/r J /ON 

/ 

v>A,eey /M.LD /f!e:"~AL ~a.Jr 

Middle Rio Grande Endangered Species Collaboratin' Program 
Memorandum c!{Agreeme/11 

Ail~)" 15, 2008 
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Middle Rio Grande Conservancy District 
P.O. Box 581 
Albuquerque, NM 87103 

~~ 
Chairman 

Date 

Middle Rio Grande Endangered Species Collaborative Program 
Memorandum ofAgree111e111 

May/5, 2008 
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Office of the New Mexico Attorney General: 

New Mexico Attorney General 

Middle l?io (,'ramie Specin ( 11/iol,ui' 1rhe /'1 ugr,1111 

,\ f,,111u1·u111/11111 o/·,,lgn'l'll!t';// 
:\fa\'/ 5, 20118 
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New Mexico Department of Game and Fish 

Bruce Thompson, 
Director 

Date 

Middle Rio Grande Endangered Species Collaborative Program 
111e111orand11111 of Agreement 

Mayl5, 2008 
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New Mexico Interstate Stream Commission 

Estevan Lopez 
Director 

Middle Rio Grande E11da11gered Species Collaborative Program 
Mn11ora11d11m o/Agreemenr 

!v/ay/5, 2008 
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Pueblo of Isl eta: 

Middle Rio Grande E11da11gered Species Collaborative Program 
Me111ora11dum qf Agreement 

1'vfayl 5, 2008 
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Pueblo of Santa Ana 

Gove 

21 ck:® 
Date 

Middle Rio Grande Endangered Species Collaborative Program 
Memorandum of Agreement 

May/5, 2008 
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Santo omingo Tribe 
OFFICE OF THE GOVERNOR P,O, BOX 70, SANTO DOMINGO PUEBLO, NEW MEXICO 870:,2 TELEPHONE {505) 465-0055 FAX (505) 465-0056 

Santo Doming Tribe: 

Sisto Quintana, Date 
Governor Santo Domingo 

;\liclclli' Rio Grande F,11da11gered Sjwcil!s Collahoratii·e l'rogram 
Me111ora111!11111 o/Agreeme/11 

Ma\'l5, 2008 
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U.S. ARMY CORPS OF ENGINEERS 
Albuquerque District 

B. . sto 
Lieutenant Colonel, U.S. Army 

Date signed: 9 

Middle Rio Grande Endangered Species Collaborative Program 
1He111ora11d11111 1?fAgreeme11T 

!iiay 15, 2008 
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U.S.D.A. Forest Service, Rocky Mountain Research Station 

/ 
✓~a-·~ ~ 

Hugo A. Magafia P~ 
Insert your title here 

Dec. 8, 2008 
Date 

Middle Rio' Grande E11da11gered Species Collaborative Program 
Me111om11d11111 of Agreement 

May/5, 2008 
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lJ.S. Fish and Wildlife Service: 

'~ ~ /1 J,.lf Zoo/? 
Brian l\1ills p, Date 
Fish and \Vildlife State Administrator, 
New Mexico 

.\fiddle Rio ( iranile l:11d1111gercd Species ( 'o//11born1in° I'rogra111 
.\le111on111(/u111 of Agrcc111e111 

.\Im 15. l//08 
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The University of New Mexico 

Date signed: 

Middle Rio Grande Endangered Species ( ·ot!aboralivc f'rogram 
Mel//O/'l!flif11111 u/Ag/'Cell/e/1/ 

J\;f(!y}5, 2008 
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NM 
STATE 
UNlVERSlTY 

New Mexico Department of Agriculture 
Office of the Director/Secretary 

MSC 3189 

New Mexico State University 

P.O. Box 30005 

Las Cruces, NM 88003-8005 

Tel: 575-646-3007 

Fax: 575-646-8120 

December 15, 2008 

Lisa K. Croft 
Deputy Area Manager 
Middle Rio Grande ESA Collaborative Program Manager 
Albuquerque Area Office Bureau of Reclamation 
555 Broadway NE, Suite 100 
Albuquerque, New Mexico 87102 

Dear Ms. Croft: 

RECEIVED 60R 
ALBUQUERQUE AREA OFFICE 

OFFICIAL F!L E COPY 

DEC 29 '~_; 

C: 
0 

11--Pr_j ____ ~....._-----1 ~ 
Cntr# 
Fldr# 

Enclosed you will find the New Mexico Department of Agriculture's (NMDA) signed signature 
page for the Middle Rio Grande Endangered Species Collaborative Program (MRG) 
Memorandum of Agreement signifying NMDA's continued commitment to the MRG program. 

Thank you for your support for this important effort. 

Sincerely, 

I. Miley Gonzalez, Ph.D. 
Director/Secretary 

Attachment: NMDA signature sheet 
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New Mexico Department of Agriculture 

~ Date 
Director/Secretary 

Middle Rio Grande Endangered Species Collaborative Program 
Memorandum of Agreement 

May/5, 2008 
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Middle Rio Grande 
Endangered Species Collaborative Program 

c/o Bureau of Reclamation 
555 Broadway Ave NE, Suite 100 
Albuquerque NM 87102 
PHONE 505·462-3541 I FAX 505-462-3783 

David K. Mitchell, President 
Assessment Payers Association of the MRGCD 
P.O. Box 326 
Los Lunas, NM 87031 

August 21, 2008 

Dear Mr. Mitchell 

www.mrgesa.com 

Federal Co-Chair: David Sabo 
Non-Federal Co-Chair: Estevan Lopez 

Program Manager; Lisa K. Croft 

Thank you for your letter of May 19, 2008 regarding representation on the Executive Committee 
of the Collaborative Program. 

The Executive Committee met on July 17, 2008 and at that time determined that additional 
information was needed before a final decision could be made on your application. The By-laws 
for Collaborative Program state: 

The Executive Committee may consider among other things the following criteria in 
determining whether to accept an application, provided that an applicant need not meet 
all criteria, and furlher provided that meeting the criteria does not guarantee an 
applicant's acceptance as a signatory. These criteria include: 

a) representation of a sizable constituency, for example through public outreach 
or membership; 

b) contribution to the non-federal cost share, including in-kind services; 
c) ownership of an interest affected by the Program, such as land, water, or 

other properly rights; 
d) jurisdictional or regulatory responsibility, including sovereignty; and 
e) commitment to participation. 

The Executive Committee would like any additional information you would like to provide that 
addresses the above criteria regarding the Assessment Payers Association of the MRGCD, but 
in particular would appreciate additional information regarding criteria (a) and (c). This 
additional information will help the Executive Committee to make a better informed decision 
regarding your application for membership to the Executive Committee. 

The APA has been a valued and active participant in the Collaborative Program and we look 
forward to continuing to work with your organization as they provide a critical link to the 
agricultural community. Please feel free to contact Lisa Croft, Program Manager at 505 462-
3541or Estevan Lopez, Non Federal Co-Chair, at 505 827-6103; if you have any questions or 
concerns. 

Thank you again for your support and commitment to the Collaborative Program. 

Dave Sabo 
Federal Co-Chair 
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Assessment Payers Association of the Middle Rio Grande 
Conservancy District: 

David K. Mitchell, 
President 

Middle Rio Gra11de E11da11gered Species Collaborative Program 
Me111ora11d11111 o/Agreement 

May/5, 2008 
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Middle Rio Grande 
Endangered Species Collaborative 
Program 

c/o Bureau of Reclamation 
555 Broadway Ave NE, Suite 100 
Albuquerque NM 87102 
PHONE 505-462-3541 I FAX 505·462-3783 

Governor Stuart Paisano 
Pueblo of Sandia 
481 Sandia Loop 
Bernalillo, New Mexico 87004 

August 21, 2008 

Dear Governor Paisano: 

http://www.mrgesa.com/ 

Federal Co•Cl1air: David Sabo 
Non-Federai Co-Chair: Estevan Lopez 

Program Manager: Lisa K, Croft 

The Middle Rio Grande Endangered Species Collaborative Program recently finalized the 
Memorandum of Agreement for Program participants. Enclosed you will find the 
signature page for you to complete and return to the Program. 

As a long time Program member we look forward to your continuing participation and 
involvement in achieving the Program goals. 
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Pueblo of Sandia 

Governor Stuart Paisano August 

Middle Rio Grande Endangered Species Collabomtive Program 
!vfemora11du112 of Agreement 

May/5, 2008 

, 2008 
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Memorandum of Agreement for the Middle Rio Grande Endangered Species Collaborative Program 
5/1S/2008 

MEMORANDUM OF AGREEMENT 
fortbe 

MIDDLE RIO GRANDE ENDANGERED SPECms COLLABORATIVE PROGRAM 

STATEMENT OF PURPOSE 

The Middle Rio Grande Endangered Species Collaborative Program (Program) is established by 

this Memorandum of Agreement (MOA) as a collaborative effort consisting of federal, state, and 

local governmental entities, Indian Tribes and Pueblos, and non-governmental organizations. 

The intent of Program participants is two-fold: first, to prevent extinction, preserve reproductive 

integrity, improve habitat, support scientific analysis, and promote recovery of the listed species 

within the Program area in a manner that benefits the ecological integrity, where feasible, of the 

Middle Rio Grande riverine and riparian ecosystem; and, second, to exercise creative and 

flexible options so that existing water uses continue and future water development proceeds in 

compliance with applicable federal and state laws. To achieve these ends, the Program may not 

impair state water rights or federal reserved water rights of individuals and entities; federal or 

other water rights of Indian nations and Indian individuals, or Indian trust assets; San Juan­

Chama Project contractual rights; and the State of New Mexico's ability to comply with Rio 

Grande Compact delivery obligations. 

In April, 2002, a Memorandum of Understanding (MOU) was executed by certain federal 

agencies, the State of New Mexico, Indian Pueblos, and other parties that set forth certain interim 

agreements with respect to establishment of the Program. Through a series of amendments, the 

MOU was subsequently extended by the parties through December 2008. This MOA supersedes 

the MOU, as amended. The signatories to this MOA agree to participate in and support the 

Program. 

AUTHORITIES 

A. Consultation and Coordination. Under section 4(f) of the Endangered Species Act 

(ESA}, 16 U.S.C. §§ 1531 et seq., the Secretary of the Interior is directed to develop and 

implement plans for the conservation of endangered species. The Secretary of the 

Interior may enlist the services of public and private agencies, individuals and 
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institutions, including Program signatories, in developing and implementing such 

recoveiy plans. Advice from such agencies, individuals, and institutions, such as that 

offered by Program signatories, is not subject to the Federal Advisoiy Committee Act, 5 

U.S.C. app. 2. The Program does not create an agency, board, commission, or any other 

entity of state government, nor does the MOA create a state advisoiy committee subject 

to Section 9-1-9 NMSA 1978. 

B. Applicable Tribal Law. Pursuant to the applicable Tribal laws, and inherent Tribal 

sovereignty, the tribes have the authority to administer water rights, to oversee the 

development of water resources, and to protect and manage fish and wildlife resources 

within the boundaries of their reservations. 

C. Statement of Authorities. The signatories hereby state that they have legal authority to 

enter into this MOA, and have legal authority to work toward the intent of the Program. 

u TERMS AND CONDfflONS 

A. Effective Date and Duration. This MOA shall remain in effect for a period of 13 years 

from the date of its execution by any agency of the United States and any additional non­

Federal signatoiy, unless extended by written agreement. 

B. Amendment. This MOA may be amended by written agreement of the signatories. Any 

signatoiy may withdraw from this MOA upon written notice to the other signatories. 

C. No Delegation or Abroi:ation. All signatories to this MOA have statutoiy legal 

responsibilities that cannot be delegated. This MOA does not and is not intended to abrogate 

any statutory or legal authorities. 

D. Consistenqy with Applicable Law. This MOA is subject to and is intended to be 

consistent with all applicable Federal, State, and Tribal laws and interstate compacts. Federal 

agency consultation with Tribes shall occur for all Program activities affecting Tribal 

resources in conformance with all applicable Executive and Secretarial Orders and Policies. 

2 
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E. Legislative Approval. All funding commitments to carry out the Program are subject to 

approval by the appropriate State, Tribal, and Federal legislative bodies. 

F. Governance and Operating Procedures: The governing body of the Program (Executive 

Committee) shall operate pursuant to Program Bylaws and other documents, as needed, 

specifying Program governance and operating procedures, and may amend those documents 

as needed. 

G. Program Modifications. Modifications to the Program may be made pursuant to Bylaws 

adopted by the Executive Committee of the Program and without modification to this MOA 

or the additional written consent of the signatories. 

3 
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:MEMORANDUM OF UNDERSTANDING 

MIDDLE RIO GRANDE 
ENDANGERED SPECIES ACT 
COLLABORATIVE PROGRAM 

L BACKGROUND 
At the beginning of calendar year 2000, the Bureau of Reclamation (Reclamation), the U.S. 
Anny Corps of Engineers (Corps), the U.S. Fish and Wildlife Service (Service), the Bureau 
of Indian Affairs (BIA), and non-Federal organizations executed a memoran~ of 
understanding to form the Middle Rio Grande Endangered Species Act Worlcgroup (BSA 
Workgroup) to develop the Middle Rio Grande Endangered Species Act Collaborative 
Program (Program) for protecting and improving the status of listed species while 
simultaneously protecting existing and future water uses; to contribute to recovery of those 
species; and to secure interim and long-term funding. all while complying with state and 
federal law, including compact delivery obligations. For the purpose of this Memorandum 
of Understanding (MOU), listed species shall mean federally listed endangered species with 
special emphasis on the Rio Grande silvery minnow and the southwestern willow flycatcher. 
The signatories to the original memorandum of understanding recognized the potential 
conflicts between recove:r efforts for endangered species and existing and future water uses 
in the Middle Rio Grande . The signatories also realized that a collaborative effort offered a 
path towards resolving such conflicts, and committed to work together to develop the 
Program. 

During the calendar years of2000 and 2001, significant progress was made in developing 
this collaborative process; securing funding for planning and executing on-the-river 
restoration projects; conducting research and monitoring supportive of the Service's Rio 
Grande Silvery Minnow Recovery Plan; accomplishing restoration work and other actions to 
improve habitat for the southwestern willow flycatcher; and supporting the implementation 
of the Service's Middle Rio Grande Water Management Biological Opinion dated June 29, 
2001.2 The BSA Workgroup produced a draft Program document on January 19, 2001, 
which seived as a guide for recovery activities during calendar year 2001. Other activities 
included securing short-tenn water supplies for the benefit of the Rio Grande silvery 
minnow and working towards development of a long-tenn, comprehensive recovery 
strategy. 

l The Middle Rio Grande ESA Collaborative Program area (Program area) is here defined as the headwatem of 
the Rio Chama watershed and the Rio Grande, including tributaries, from the New Mexico-Colorado state line 
downstream to the elevation of the spillway crest of the Elephant Butte Reservoir at 4450 feet mean sea level. 
Indian Pueblo and Tribal lands and resources within the Program area will not be included in activities under 
this MOU and the Program without their express written coment. 
2 Programmatic Biological Opinion on the Effects of Actions Associated with the U.S. Bureau of 
Reclamation '.r, U.S. Army Corps of Engineers•. and Non-Federal Entities• Discretionary Actions Related to 
Water Management on the Middle Rio Grande, New Mexico. June 29, 2001. 
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The BSA Workgroup finds that the collaborative process requires additional time and focus 
to build on the last two years' progress and define an interim strategy to develop the long­
term Program to support recovery of the listed species, while complying with New Mexico 
state law, interstate compacts, and federal law. Parties interested in the recovery of these 
two species, including research and habitat restoration projects that benefit this effort, as 
well as those whose use of water potentially impacts these species, would be considered 
partners in this collaborative effort and are welcome to sign this MOU. 

IL PURPOSE 

The signatories agree that an interim (two-year) strategy is necessary to build on 
accomplishments to date and create the long-term Program. Specifically, the intent of the 
signatories to this MOU includes, but is not limited to: 

A. Within the Middle Rio Grande Program area, act to prevent extinction, preserve 
reproductive integrity, improve habitat, support scientific analysis, and promote recovery 
of the listed species, in a manner that benefits the ecological integrity, where feasible, of 
the Middle Rio Grande riverine and riparian ecosystem. 

B. Exercise creative and flexible options under the ESA so that water use and development 
can proceed in compliance with applicable federal and state laws. This requires that the 
Program will not impair valid state water rights or federal reserved water rights of 
individuals and entities; federal or other water rights of Indian nations and Indian 
individuals, or Indian trust assets; San Juan-Chama Project contractual rights; and the 
State of New Mexico's ability to comply with Rio Grande Compact delivery obligations. 

C. Within six weeks of the signing of this MOU, the Interim Steering Committee will meet 
the following milestones: 

1. Negotiate and agree on the roles and responsibilities of each of the Interim 
Steering Committee members. 

2. Negotiate and agree on a plan for implementing this Interim MOU, including 
definition of the proposed actions for National Environmental Policy Act 
(NEPA) review, including but not limited to near-term and long-term water 
acquisition elements and habitat restoration elements, and related scheduling and 
reporting. 

3. Negotiate and agree on interim goals for monitoring and evaluating habitat 
restoration projects. 

D. The Interim Steering Committee will promptly establish procedures for determining 
jointly how funding will be spent and projects managed. 

E. Expand upon the progress that has been made toward an understanding of what is 
required for a permanent solution to the conflicts regarding BSA requirements on the 
Middle Rio Grande. The signatories agree that further negotiation toward a Program 
will include, but not be limited to, the following issues: 

1 Water needs, including changes in water management, for interim and long-term 
Program actions will be identified. A plan will be prepared for acquisition of 
Program water, including identification of the sources of water and funding. 

2 
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2. The need for supplemental water. 

3. How resolution of water resource issues in concert with conservation of listed 
species will be achieved. 

4. The need for rigorous evaluation criteria for the Program, and a peer-review 
process. 

S. Clarify the role of research, including priorities, integration, and synthesis, in the 
Program. 

6. Address the extent of participation by eligible entities under the BSA 
consultation and NEPA processes. 

m COLLABORATIVE PROCESS 

A. Under section 4(f)(2) of the BSA, 16 U.S.C. § 1536(f)(2), the Secretary of the Interior is 
directed to develop and implement plans for the conservation of endangered species. 
The Secretary of the Interior may procure the services of public and private agencies, 
individuals and institutions in developing and implementing such recovery plans. 
Advice from such agencies, individuals, and institutions, such as that offered by 
signatories to this MOU, is not subject to the Federal Advisory Committee Act, 5 U.S.C. 
app.2. 

B. The signatories recognize that this collaborative process does not constitute nor supplant 
the requirement for government-to-government consultation between the Federal 
government and potentiaUy affected Indian Pueblos and Tribes pursuant to the Federal 
government's Indian trust responsibilities to those Indian Pueblos and Tribes, and 
furthermore, that the Federal government's participation in, and activity under, this 
MOU is subject to its trust responsibilities and its commitment to perfonn govemment­
to-govemment consultation with Indian Pueblos and Tribes. 

C. The signatories commit to: 

1. Establish an Interim Steering Committee, pursuant to section 4(f)(2) of the BSA, to 
guide activities described in this MOU. Any signatory to this MOU may have a seat 
on the Interim Steering Committee. The Interim Steering Committee will detennine 
its rules of order and operation, and establish interim committees or subgroups, as 
needed. The Interim Steering Committee shall terminate upon the expiration of this 
MOU. Membership on this Interim Steering Committee does not imply nor convey 
any right or obligation to membership on the governing body established under the 
Cooperative Agreement for the Program. 

2. Engage in civil dialogue and problem-solving activities, in order to make continued 
progress towards achieving the interim goals defined below. 

3. Meet regularly to receive progress reports, define upcoming issues, evaluate, and if 
necessary, adjust strategy, and attempt to achieve consensus on actions that will 
support the interim goals. 

4. To the extent possible, publicly support strategies collaboratively agreed upon by the 
signatories to achieve interim goals. 

3 
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5. Conduct their activities in an open and public manner, unless constrained by 
applicable Federal or State law. 

6. Participate in such subgroups or committees as may be designated by the signatories 
to efficiently address necessary actions to achieve interim goals and produce draft 
recommendations for the consideration of the signatories. 

7. " ... [C]ooperate with State and local agencies to resolve water resource issues in 
concert with conservation of endangered species." 16 U.S.C. §153l(c)(2). 

IV. GOALS OF THE SIGNATORIES OF THE INTERIM MOU 

A. Develqpment of the Middle Rio Grande Endangered SJ)ecies Act Collaborative Program 
{Program) -The signatories to this MOU shall develop a long-term Program within the 
tenn of this MOU. The Program shall provide a framework for coordinated actions to 
enhance habitat, increase populations, and contribute to the recovery of the listed 
species. The Program shall outline a process for the development of an adaptive 
management plan, and identify practical solutions which can be fully funded, consistent 
with agreed upon cost sharing. The Program document shall describe the resolution of 
outstanding Program issues and include detailed descriptions of Program activities, 
including recognition of the legal and institutional :framework within which Program 
activities will be conducted. The Program document shall also define a long-tenn 
budget. 

B. SuQport for the Develo_pment of a Long-Tenn Biological Assessment and Biological 
Qpinion-The signatories recognize that it is the intent of Reclamation and the Corps 
(Federal action agencies) to develop a long-term biological assessment, and of the 
Service to develop a long-term biological opinion for ongoing and proposed actions that 
would occur under the Program. 

C. SyPJ>Qrt for Compliance Activities under the National Environmental Policy Act 
<NEPA) - The signatories recognize that it is the responsibility of the Federal agencies to 
conduct appropriate NEPA review for all activities of the Program to the extent 
applicable. The NEPA review process shall be conducted in accordance with federal 
law, including ~valuation of potential socioeconomic and other impacts. The Federal 
agencies agree to proceed with NEPA review on the Program with the intent of 
completing a programmatic environmental impact statement, from which NEPA 
compliance on specific activities can be tiered, by September 2003. Pursuant to NEPA 
regulations, the Federal action agencies invite eligible entities to be Cooperating 
Agencies. 

D. Su12port for Federal and Non-Federal Funding of Interim Recovezy Activities -
The signatories recognize that the success of interim recovery activities is highly 
dependent on adequate Federal and non-Federal funding of those activities. The 
signatories agree to lend their active support to obtaining necessary funding, to the 
extent possible and appropriate. 

E. Suimort for the Development of Federal Authorizing l&gislation for the Program - The 
signatories recognize that the success of the Program depends upon continued funding 
and requires Federal legislation. The non-Federal signatories agree that they will 

4 
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collaboratively participate in the development of such draft legislation and, to the extent 
possible, publicly support such legislation before the Congress. 

F. Development of Long-Tenn Federal and Non-Federal Cost Sharins and Financing-The 
signatories recognize that within the context of potential Federal authorizing legislation, 
it is critical to develop a ratio for Federal and non-Federal cost sharing for the Program. 
The signatories agree to collaborate in the identification, justification, and support of an 
acceptable cost sharing approach. 

V. PUEBLO AND TRIBAL TRUST ASSETS AND RESOURCES 
POTENTIALLY AFFECTED BY THE PROGRAM- FEDERAL 
GOVERNMENT'S TRUST RESPONSmJLITIES 

A. Tribal Participation - Pueblos and Tnoes are welcome .and encouraged to become 
signatory members to this MOU. However, the signatories recognize that the Indian 
Pueblos and Tribes may rightfully elect to not sign this MOU, and rather, conduct their 
sovereign affairs privately, which may include activities that contribute to the interim 
goals of this MOU and expend interim funding under this MOU. Nothing in this interim 
MOU shall obligate any nonsignatory Indian Pueblo or Tribe to participate in, contribute 
to, or otherwise adopt elements of this MOU. The Federal government continues to 
have a trust responsibility to all potentially affected Indian Pueblos and Tribes, whether 
or not an Indian Pueblo or Tribe signs this MOU. 

B. Trust ResponsibiJity- Executive Memoranda, Executive Orders, Secretarial Orders, and 
executive agency policies require that the federal government fulfill its trust obligation 
and consult with Pueblos and Tribes on a government-to-government basis. See e.g. 
Executive Memorandum of April 29, 1994; Executive Order#l3084 issued May 14, 
1998; superceded by Executive Order No. 13175 issued November 6, 2000; Secretarial 
Order #3206, dated June 5, 1997; and Secretarial Order #3215, dated April 28, 2000; 
Secretarial Order #3175, dated November 8, 19931 now incorporated in 512DM2; 
Reclamation's August 31, 1994 IT A Policy; COE Policy Guidance Letter No. 57, Indian 
Sovereignty and Government-to-Government Relations with Indian Tribes. 
Accordingly, nothing in this MOU shall affect or impede the obligation of the Federal 
government to protect tribal trust assets and resources resulting from actions undertaken 
pursuant to this MOU or the Program. Nothing in this MOU shall diminish or impair the 
Federal government's trust duties to any Indian Pueblo or Tribe, or the Federal 
government's obligation to consult with the Pueblos and Tribes on a government-to­
govemment basis. Specifica1ly, the Federal signatories to this MOU commit to meeting 
their trust responsibilities in all matters arising under this MOU or in the Program. The 
Federal signatories will also make good faith efforts to identify opportunities for the 
Pueblos and Tribes to promote and protect their trust assets and resources and secure 
funding of projects on Pueblo and Tribal lands. The Federal signatories to the MOU 
agree to conduct government-to-government consultation with the Pueblos and Tribes, 
including but not limited to, timely communications regarding progress, proposed 
revisions and pending decisions regarding this MOU or the Program and/or related 
activities. Most importantly, the federal signatories hereby agree to advise and consult 
with the Indian Pueblos and Tribes on potential effects on any Indian trust assets and 
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resources, Tribal sovereignty, and specifically, any potential implications to Indian water 
rights and/or Indian water use. 

VI. EFFECTIVE DATE, DURATION, MODIFiCATIONS AND SOVEREIGNTY 

A. Duration -This MOU shall be effective upon execution by any agency of the United 
States and any additional non-Federal signatory. This MOU shall terminate on 
December 31, 2003, or upon execution of a Cooperative Agreement, whichever is 
earlier. It is intended that this MOU will be succeeded by a Program document and 
execution of a Cooperative Agreement. 

B. Individual md Full Temrinatjon-During the term of this MOU, any signatory may 
terminate its participation in the MOU by written notice to the other signatories. 
Termination by individual Federal or non-Federal signatories shall not terminate this 
MOU, which shall continue to apply with respect to the remaining signatories. 
Termination by all of the Federal signatories, or by all non-Federal signatories, shall 
fully terminate this MOU. 

C. Recommitment not Prejudiced- Any signatory who terminates its participation pursuant 
to paragraph B of this section may elect to reinstate its participation during the term of 
this MOU; however, one precondition is that the signatory seeking reinstatement must 
accept all decisions arising under the MOU up to the date of its recommitment. 

D. Modification of MOU - Existing or potential signatories may propose modification or 
amendment of this MOU, which shall be effected by written consent of all cw:rent 
signatories to the MOU. 

B. Sovereignty- This MOU does not constitute a waiver or alteration of any sovereign 
rights and immunities. 

F. Execution in Part and Additional Signatotig- This MOU may be executed by the 
signatories through multiple signature pages. New signatories to this MOU may be 
added at any time through the duration of this MOU. 

G. Contingent on A.PPropriatjon or Allotment of Funds- The expenditure or advance of any 
money or the performance of any obligation of the United States or non~Federal entities 
under this MOU shall be contingent upon appropriation or allotment of funds. No 
liability shall accrue to the United States or any non-Federal entities in the event that 
funds are not appropriated or allotted. 

H. Nothing in this MOU shall obligate any signatory to participate in, contribute to, or 
otheiwise adopt elements of the Program, when adopted. 

I. This MOU is not intended to conflict with or abrogate any legal rights or responsibilities 
of any signatory or other party. 
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NEW MEXICO INTERSTATE STREAM COMMISSION 

COMMISSION MEMBERS 

JIM DUNLAP, Chairman, Farmington 
J. PHELPS WHITE, Ill, Vlce-Chalnnan, Roswalf 
JOHN R. O'ANTONlO, JR., P.E., Secretary, Santa Fe 
BUFORD HARRIS, Mesilla 
BLANE SANCHEZ, lslela 
JULIA DAVIS STAFFORD, Cimarron 
PATRICIO GARCIA, Rio Chama 
MARK S. SANCHEZ, Albuquerque 
JAMES WILCOX, Carlsbad 

Senator Jeff Bingaman 
United States Senate 
703 Hart Senate Office Building 
Washington, D.C. 20510 

April 1, 2008 

BATAAN MEMORIAL BUILDING, ROOM 101 
POST OFFICE BOX 26102 

SANTA FE, NEW MEXICO 87504-5102 

(505)82.7-6160 
FAX:(505)827-6188 

Re: Middle Rio Grande Endangered Species Act Collaborative Program 
Authorizing Legislation 

Dear Senator Bingaman: 

We appreciate your continued support for the Middle Rio Grande Endangered 
Species Act Collaborative Program ("Collaborative Program"). Based on the most 
recent reports, with your help, the silvery minnow is doing better than it has in the past 
several years, and we anticipate the progress will continue toward the ultimate goal of 
recovery. 

As you know, the New Mexico Interstate Stream Commission and other non­
federal entities have been active participants in the program since its creation in 2000 
and are invested in the continued progress and sustainability of the program. Since 
2000, the State has contributed over $8 million toward Collaborative Program projects 
for the benefit of Middle Rio Grande water users and the environment. 

The State supports the authorization and funding for the Collaborative Program 
provided through the Consolidated Appropriations Act of 2008 {HR 2764). We are 
concerned though, that the language passed last year may need some minor 
amendments based on statements made by the Bureau of Reclamation most recently to 
the Rio Grande Compact Commission at its meeting on March 27, 2008. At that 
meeting, representatives of the Bureau of Reclan,ation from the Albuquerque and Salt 
Lake City offices indicated that the 2008 Consolictated Appropriations Act authorization 
may only be effective for one year. Therefore, to avoid ambiguity and to ensure that the 
authorization for the Collaborative Program extends beyond one year, we request that 



42

Senator Jeff Bingaman 
April 1, 2008 
Page2 

the following additions be made to Section 205 (b) and (c) of the 2008 Consolidated 
Appropriations Act: 

SEC. 205(b). The Secretary of the Interior (referred to in this section as 
the "Secretary") shall establish and maintain an Executive Committee of 
the Middle Rio Grande Endangered Species Collaborative Program 
(referred to in this section as the "Executive Committee") consistent with 
the bylaws of the Middle Rio Grande Endangered Species Collaborative 
Program adopted on October 2, 2006. 

SEC. 205(c). Hereafter, in compliance with applicable Federal and State 
laws, the Secretary (acting through the Commissioner of Reclamation), in 
collaboration with the Executive Committee, may enter into any grants 
contracts, cooperative agreements, lnteragency agreements, or other 
agreements that the Secretary determines to be necessary to comply with 
the 2003 Biological Opinion described in section 205(b) of the Energy and 
Water Development Appropriations Act, 2005 (Public Law 108-447; 118 
Stat. 2949) as amended by section 121{b) of the Energy and Water 
Development Appropriations Act, 2006 (Public Law 109-103; 119 Stat. 
2256) or any related subsequent biological opinion, or in furtherance of 
the objectives set forth in the collaborative program long term plan. 

Although the United States Army Corps of Engineers stated at the Rio Grande 
Compact Commission meeting that the 2008 Consolidated Appropriations Act 
authorizes the Collaborative Program activities into the future, in order to be consistent 
with the changes proposed for Section 205, we also request the following additions to 
Section 109 of the 2008 Consolidated Appropriations Act which amended Section 121 
of the Energy and Water Development Appropriations Act, 2006 (Public Law 109-103; 
119 Stat. 2256): 

SEC. 109. Section 121 of the Energy and Water Development 
Appropriations Act, 2006 (Public Law 109-103; 119 Stat. 2256) is 
amended by striking subsection (a) and inserting the following: 

(a) Hereafter, the Secretary of the Army may carry out and fund planning 
studies, watershed surveys and assessments, or technical studies at 100 
percent Federal expense to accomplish the purposes of the 2003 
Biological Opinion described in section 205(b) of the Energy and Water 
Development Appropriations Act, 2005 (Public Law 108-447; 118 Stat. 
2949) as amended by subsection {b), or anY: related subsequent biological 
opinion, and the collaborative program long-term plan. In carrying out a 
study, survey, or assessment under this s,µbsection, the Secretary of the 
Army shall consult with Federal, State, tribal and local governmental 
entities, as well as entities participating in the Middle Rio Grande 
Endangered Species Collaborative Program referred to in section 205 of 
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this Act: Provided, That the Secretary of the Army may also provide 
planning and administrative assistance to the Middle Rio Grande 
Endangered Species Collaborative Program, which shall not be subject to 
cost sharing requirements with non-Federal interests. 

The New Mexico Interstate Stream Commission is committed to the continued 
progress of the Collaborative Program and the ultimate recovery of the silvery minnow, 
and we believe the proposed changes to the 2008 Consolidated Appropriations Act 
legislation will benefit all program participants. 

Thank you again for your continued support and for your consideration of our 
request. If you have any questions, please contact me at 505-699-4665. 

Sincerely, 

fd 
Estevan R. Lopez, P.E., 
New Mexico Interstate S 

cc: Mark Sanchez, Albuquerque-Bernalillo County Water Utility Authority 
Subhas Shah, Middle Rio Grande Conservancy District 
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SEC. 205. (a) Section 209 of the Energy and Water Development Appropriations 
Act, 2004 (Public Law 108-137; 117 Stat. 1850) is repealed. 

(b) The Secretary of the Interior (referred to in this section as the · Secretary') 
shall establish and maintain an Executive Committee of the Middle Rio Grande 
Endangered Species Collaborative Program (referred to in this section as the 
• Executive Committee') consistent with the bylaws of the Middle Rio Grande 
Endangered Species Collaborative Program adopted on October 2, 2006. 

(c) Hereafter, in compliance with applicable Federal and State laws, the Secretary 
(acting through the Commissioner of Reclamation), in collaboration with the 
Executive Committee, may enter into any grants, contracts, cooperative 
agreements, interagency agreements, or other agreements that the Secretary 
determines to be necessary to comply with the 2003 Biological Opinion described in 
section 205(b) of the Energy and Water Development Appropriations Act, 2005 
(Public Law 108-447; 118 Stat. 2949) as amended by section 121(b) of the Energy 
and Water Development Appropriations Act, 2006 (Public Law 109-103; 119 Stat. 
2256) or any related subsequent biological opinion or In furtherance of the 
objectives set forth in the collaborative program long-term plan. 

(d)(l) The acquisition of water under subsection (c) and any administrative costs 
associated with carrying out subsection (c) shall be at full Federal expense. 

(2) Not more than 15 percent of amounts appropriated to carry out subsection (c) 
shall be made available for the payment of administrative expenses associated with 
carrying out that subsection. 

(e)(l) The non-Federal share of activities carried out under subsection (c) (other 
than an activity or a cost described in subsection (d)(l)) shall be 25 percent. The 
non-Federal cost share shall be determined on a programmatic, rather than a 
project-by-project basis. 

(2) The non-Federal share required under paragraph (1) may be in the form of in­
kind contributions, the value of which shall be determined by the Secretary in 
consultation with the executive committee. 

(f) Nothing in this section modifies or expands the discretion of the Secretary with 
respect to operating reservoir facilities under the jurisdiction of the Secretary in the 
Rio Grande Valley, New Mexico. 

http://thornas.loc.gov/ cgi-bin/ query /F?c 110: 1 : ./ternp/~c 11 0bhmDyu: e28464: 7/28/2008 
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SEC. 106. Section 121 of the Energy and Water Development Appropriations Act, 
2006 (Public Law 109-103; 119 Stat. 2256) is amended by striking subsection (a) 
and inserting the following: 

'(a) Hereafter, the Secretary of the Army may carry out and fund planning studies, 
watershed surveys and assessments, or technical studies at 100 percent Federal 
expense to accomplish the purposes of the 2003 Biological Opinion described in 
section 205(b) of the Energy and Water Development Appropriations Act, 2005 
(Public Law 108-447; 118 Stat. 2949) as amended by subsection (b) or any related 
subsequent biological opinion, and the collaborative program long-term plan. In 
carrying out a study, survey, or assessment under this subsection, the Secretary of 
the Army shall consult with Federal, State, tribal and local governmental entities, 
as well as entities participating in the Middle Rio Grande Endangered Species 
Collaborative Program referred to In section 205 of this Act: Provided, That the 
Secretary of the Army may also provide planning and administrative assistance to 
the Middle Rio Grande Endangered Species Collaborative Program, which shall not 
be subject to cost sharing requirements with non-Federal interests.'. 

http://thomas.loc.gov/cgi-bin/query/F?cl 10: 1 :./temp/~cl 10bhmDyu:el283: 7/28/2008 
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MIDDLE RIO GRANDE ENDANGERED SPECIES COLLABORATIVE PROGRAM 
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Amended by the Executive Committee on July 17, 2008 

Amended by the Executive Committee on January 15, 2009 
Amended by the Executive Committee on September 17, 2009 
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1.0 PURPOSE 

The Middle Rio Grande Endangered Species Collaborative Program (Program) is established by 
this Memorandum of Agreement (MOA) as a collaborative effort consisting offederal, state, and 
local governmental entities, Indian Tribes and Pueblos, and non-governmental organizations. 
The intent of Program participants is two-fold: first, to prevent extinction, preserve reproductive 
integrity, improve habitat, support scientific analysis, and promote recovery of the listed species 
within the Program area in a manner that benefits the ecological integrity, where feasible, of the 
Middle Rio Grande riverine and riparian ecosystem; and, second, to exercise creative and 
flexible options so that existing water uses continue and future water development proceeds in 
compliance with applicable federal and state laws. To achieve these ends, the Program may not 
impair state water rights or federal reserved water rights of individuals and entities; federal or 
other water rights of Indian nations and Indian individuals, or Indian trust assets; San Juan­
Chama Project contractual rights; and the State of New Mexico's ability to comply with Rio 
Grande Compact delivery obligations. 

1.1 Authority 

Under section 4(f)(2) of the Endangered Species Act (ESA), 16 U.S.C. § 1536(£)(2), the 
Secretary of the Interior is directed to develop and implement plans for the conservation of 
endangered species. The Secretary of the Interior may enlist the services of public and private 
agencies, individuals and institutions in developing and implementing such recovery plans. 
Advice from such agencies, individuals, and institutions, such as that offered by signatories, is 
not subject to the Federal Advisory Committee Act, 5 U.S.C. app. 2. The Program is consistent 
with section 4(f) (2). The Program does not create an agency, board, commission, or any other 
entity of state government, nor does the MOA create a state advisory committee subject to 
Section 9-1-9 NMSA 1 978. 

1.2 Definitions 

a) Corps - U.S. Army Corps of Engineers. 

b) ESA- Endangered Species Act, 16 U.S.C. §§ 1531 to 1544. 

c) Executive Committee -The Program's governing body. 

d) Flycatcher - southwestern willow flycatcher (Empidonax trail/ii extimus). 

e) Listed species the flycatcher and silvery minnow. 

f) Long Term Plan (LTP) -The Program's long-term plan, an evolving work plan and 
budget that provides a description of the Program activities that will be conducted 
over the following ten years of the Program. 

4 
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g) Memorandum of Agreement (MOA) -This agreement among the parties sets forth 
the responsibilities of the signatories in achieving the Program's goals and objectives 
collaboratively. 

h) NEPA - National Environmental Policy Act, 42 U.S.C. §§ 4321 et seq. 

i) Program - Middle Rio Grande Endangered Species Collaborative Program. 

j) Program activities - The coordinated series of actions implemented by the Program 
to contribute to the recovery of the listed species. 

k) Program area -The headwaters of the Rio Chama watershed and the Rio Grande, 
including tributaries, from the New Mexico-Colorado state line downstream to the 
elevation of the spillway crest of the Elephant Butte Reservoir at 4450 feet above 
mean sea level, excluding the land area reserved for the full pool of the Elephant 
Butte Reservoir. Indian Pueblo and Tribal lands and resources within the Program 
area will not be included in the Program without their express written consent of the 
affected Indian Pueblo or Tribe. 

l) Reclamation - Bureau of Reclamation 

m) Service - U.S. Fish and Wildlife Service 

n) Signatory(ies) - Signer(s) of the Memorandum of Agreement 

o) Silvery minnow - Rio Grande silvery minnow (Hybognathus amarus) 

1.3 Effective Date 

These by-laws shall be effective when adopted by vote of the Executive Committee. 

1.4 Amendment 

Modifications to the by-laws may be made only by vote of the Executive Committee. 

2.0 PROGRAM MEMBERSHIP 

2.1 Initial Signatories 

The following entities are invited to sign the MOA: 

a) U.S. Bureau of Reclamation; 
b) U.S. Fish and Wildlife Service; 
c) U.S. Army Corps of Engineers; 
d) State of New Mexico Interstate Stream Commission; 
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e) State ofNew Mexico Department of Game and Fish; 
f) New Mexico Attorney General; 
g) Pueblo of Santo Domingo; 
h) Pueblo of Sandia; 
i) Pueblo oflsleta; 
j) Pueblo of Santa Ana; 
k) Middle Rio Grande Conservancy District; 
1) Albuquerque-Bernalillo County Water Utility Authority; 
m) City of Albuquerque, New Mexico; 
n) an organization that represents a significant portion of the environmental community; 
and 
o) an organization that represents a significant portion of the fanning community. 

2.2 Addition of Signatories 

Any organization having a demonstrated interest in the success of the Program may apply to 
become a signatory. To qualify for consideration, the applicant organization must submit a letter 
of interest to the Executive Committee co-chairs supporting the goals and success of the Program 
and expressing its intent to sign the MOA if the application is accepted. While the number of 
signatories is unlimited, the number of signatories on the Executive Committee shall not exceed 
twenty (20). Any signatory not listed in section 2.1 (a) through (m) may apply to the Executive 
Committee for membership on the Executive Committee as outlined in section 5.1. 

The Executive Committee may consider among other things the following criteria in determining 
whether to accept an application, provided that an applicant need not meet all criteria, and further 
provided that meeting the criteria does not guarantee an applicant's acceptance as a signatory. 
These criteria include: 

a) representation of a sizable constituency, for example through public outreach or 
membership; 

b) contribution to the non-federal cost share, including in-kind services; 

c) ownership of an interest affected by the Program, such as land, water, or other 
property rights; 

d) jurisdictional or regulatory responsibility, including sovereignty; and 

e) commitment to participation. 

Acceptance of an application requires consensus by the Executive Committee. Within one week 
following Executive Committee action on an application, the co-chairs will notify the applicant 
in writing of the Executive Committee's decision, 
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2.3 Resignation and Reinstatement of Signatories 

A signatory may resign from the Program at any time upon written notice to the co-chairs. 
Signatories may request reinstatement subject to the same approval process and requirements 
described in these by-laws. 

3.0 TRIBAL INTERESTS AND PARTICIPATION 

3.1 Trust Responsibilities 

The Executive Committee recognizes that the federal government and federal agencies have trust 
responsibilities to Pueblo and Tribal governments pursuant to applicable federal law. See e.g. 
Executive Memorandum of April 29, 1994; Executive Order #13084 issued May 14, 1998 and 
superseded by Executive Order No. 13175 issued November 6, 2000; Secretarial Order #3206, 
dated June 5, 1997 and Secretarial Order #3215, dated April 28, 2000; Secretarial Order #3175, 
dated November 8, 1993, now incorporated in 512DM2; Reclamation's August 31, 1994 ITA 
Policy; and COE Policy Guidance Letter No. 57, Indian Sovereignty and GovernmenMo­
Government Relations with Indian Tribes. The federal participants will conduct government-to­
government consultations with Tribes and Pueblos potentially affected by the Program. 

3.2 Pueblo and tribal involvement 

The Executive Committee recognizes that Indian Pueblos and Tribes are sov'ereign entities and 
encourages them to become members of the Executive Committee by signing the MOA. 
Whether or not any or all of the Tribes and Pueblos become directly involved, the Executive 
Committee will seek to engage and establish working partnerships with Pueblos and Tribes in 
implementing the Program. 

The signatories recognize that the Indian Pueblos and Tribes may elect to not sign the MOA, and 
rather, conduct their sovereign affairs privately, which may include activities that contribute to 
the interim goals of the Program and expend funding under the MOA. Nothing in the MOA shall 
obligate any non-signatory Indian Pueblo or Tribe to participate in, contribute to, or otherwise 
adopt elements of the MOA. The Federal government continues to have a trust responsibility to 
all potentially affected Indian Pueblos and Tribes, whether or not an Indian Pueblo or Tribe signs 
theMOA. 

4.0 ORGANIZATION 

The organizational structure of the Program consists of four groups: the Executive Committee; 
the Coordination Committee; work groups; and the Program Management Team. General 
descriptions of the organizational responsibilities are provided in this section. More specific 
descriptions are provided in subsequent sections. 
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Executive Committee 

The Executive Committee is the governing body of the Program. The Executive Committee 
provides policy, budget approval and decision-making on all issues, unless specifically delegated 
to the Program Management Team, Coordination Committee or work groups. 

Coordination Committee 

The Executive Committee will establish a Coordination Committee that meets on a regular basis 
to identify concerns associated with Program activities, work to resolve those concerns, and 
develop consensus recommendations to the Executive Committee. The Coordination Committee 
reviews Program activities and consults with the Executive Committee representatives to keep 
their respective members informed on the Program. Coordination Committee assures that their 
respective EC members are apprised of Program. 

Work Groups 

The Executive Committee may establish work groups as needed to provide assistance and 
expertise to address specific Program tasks. Members of a work group may consist of 
professionals, signatories, contractors, and other parties who have expertise related to the 
assignment given to the work group. 

Program Management Team 

The Program Management Team (PMT) consists of a Program Manager and management staff 
employed by Reclamation, Department of the Interior and Corps staff, administrative and clerical 
staff (federal employees or contractors), and Signatory representatives. The PMT provides 
management and technical support to the Executive Committee, Coordination Committee and 
work groups. 

5.0 EXECUTIVE COMMITTEE 

5.1 Membership 

The Executive Committee will be made up of the signatories listed in Section 2.1. The total 
membership of the Executive Committee shall not exceed twenty (20). If there are 20 members 
already on the Executive Committee, the signatory(ies) must wait until vacancies occur before 
becoming a member of the Executive Committee. Vacancies will be filled based in the date­
order on which signatories applied to the Executive Committee for membership. 

Each member of the Executive Committee shall designate, by written notice to the Program 
Manager, one representative who is authorized to vote and otherwise act on its behalf on matters 
before the Executive Committee. Each member may appoint one or more alternates to act as its 
voting representative in the absence of its regular representative on the Executive Committee. 

8 



54

5.1.1 Addition of Executive Committee Members 

Any signatory not listed in section 2.1 {a) - {m) may apply to the Executive Committee for 
membership on the Executive Committee. Acceptance of an application requires consensus by 
the Executive Committee. The Executive Committee shall make decisions regarding acceptance 
of applications received in a closed session. Applications shall be submitted to the co-chairs 
through the Program Manager and will be considered in the date-order they are received. 
Criteria for selection are listed in section 2.2 {a) { e). The Executive Committee will make a 
decision on the application within 90 days of receiving the application. The co-chairs will notify 
the applicant in writing of the Executive Committee's decision within one week following the 
Executive Committee action on the application. 

5.1.2 Additional Executive Committee Members not on the list of Initial Signatories 

Additional Executive Committee members now include: 
o) The Assessment Payers Association of the MRGCD, an organization that represents a 
significant portion of the farming community; 
p) New Mexico Dept. of Agriculture; 

5.2 Responsibilities 

The primary responsibility of the Executive Committee is to direct and coordinate the Program. 
Specific responsibilities of the Executive Committee include but are not limited to: 

a) setting Program priorities; 

b) providing direction, assigning tasks to, and overseeing the work of the PMT, 
Coordination Committee, and work groups; 

c) ensuring development and implementation of the LTP to achieve the purposes of the 
Program; 

d) coordinating Program activities with other Federal and non-federal activities in the 
Program area to achieve the greatest effect and limit unnecessary duplication of other 
efforts; 

e) authorizing work groups; 

f) developing multi-year budget recommendations to the Corps, Reclamation, Service, 
other Federal agencies and non-federal entities; 

9 



55

g) reviewing and approving annual reports and work plans, budgets, and policy or 
position papers on behalf of the Program; 

h) establishing operating procedures for the Program; 

i) representing the Program to executive agencies, legislative bodies and other third 
parties; 

j) monitoring progress in achieving Program goals; 

k) ensuring implementation ofa quality assurance/quality control program; 

l) coordinating requests for funding and resources to Congress, the New Mexico state 
legislature, and other sources; 

m) ensuring sound financial management of Program resources and timely reporting of 
the financial status of the Program; 

n) ensuring coordination among participants in carrying out Program actions and 
policies; 

o) providing periodic reports to Congress, the New Mexico state legislature, interest 
groups and the public regarding the Program; and 

p) conducting other activities necessary or advisable to achieving the goals of the 
Program. 

5.3 Voting Procedures 

The Executive Committee is empowered to make decisions at any meeting at which a quorum is 
present. A quorum shall constitute 50% of all Executive Committee members at that time. 

If two members request, decision items may be tabled until the next meeting. No agenda item 
may be tabled for more than one meeting without the unanimous consent of the Executive 
Committee. 

The Executive Committee shall seek consensus in reaching decisions. If consensus cannot be 
reached, the decision will be tabled until the following meeting at which a quorum is present. In 
lieu of consensus, the decision may be approved by a super majority (75%). If a non-consensus 
decision is made, the minority may submit a report to the co-chairs of the Executive Committee 
to be included with official minutes of the Executive Committee. The Executive Committee may, 
in limited circwnstances, allow for votes to be taken via e-mail. 

It is recognized that the federal, state, tribal and other governmental agencies cannot achieve 
consensus, vote on issues, or be bound by Executive Committee decisions that would violate 
their obligations under applicable federal, state, tribal or local laws. 

JO 



56

5.3.1 Resolution of Concerns 

Any signatory having a concern with issues related to the Program may submit a written request 
for resolution to the Executive Committee in a timely manner, identifying the issue of concern 
with a recommended resolution. The Executive Committee will determine appropriate resolution 
of the dispute in a timely manner. 

5.4 Meetings 

The Executive Committee will hold meetings as necessary to conduct its business. Executive 
Committee meetings will be open to the public and public comments will be welcome and 
encouraged. The co-chairs will ensure adequate opportunities for public comments and input at 
meetings. At a minimum, the Executive Committee shall meet twice per year and at such other 
times as called by a co-chair. If a signatory is not represented at two consecutive Executive 
Committee meetings the co-chairs shall provide written notice to that signatory that its 
membership on the Executive Committee is suspended and will be terminated unless that 
signatory is represented at the next Executive Committee meeting. 

5.4.1 Notice of Meetings 

The Program Manager shall provide adequate notice to interested parties and the public of 
meeting times and places, which will include draft and final agendas that the co-chairs have 
approved with date, time, location, and decisions to be made. Any member may request of the 
co-chairs that an item be included or changed on an agenda. Modifications to the agenda may be 
made at meetings, subject to approval of the Executive Committee. Final agendas should be 
accompanied by a packet of supporting materials relevant to items on the agenda, except 
materials submitted to the Executive Committee pursuant to a nondisclosure or confidentiality 
agreement, pertaining to the closed portion of the meeting or declared confidential by law. 
Packets will be distributed at least one week prior to a scheduled Executive Committee meeting 
to Executive Committee members. 

5.4.2 Special and Emergency Meetings 

Either co-chair, at his or her discretion, may call special and emergency meetings with one 
week's notice. The Program Manager shall publish notice of such meetings as soon as they are 
scheduled and prepare packets. 

5.4.3 Cancellation of Meetings 

The Program Manager shall publish notice of cancellation or postponement as early as possible, 
and the notice shall explain the reasons for postponement or cancellation. 
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5.4.4 Closed Sessions 

The Executive Committee may hold closed sessions to address sensitive issues related to 
contract, membership, personnel or legal matters. The purpose of the closed session shall be 
noted in the minutes of the Executive Committee. Only the Executive Committee member and 
their designated representative shall attend a closed session. 

5.5 Officers 

The officers of the Executive Committee shall include a Federal co-chair and a non-federal co­
chair. 

5.5.1 Election of Federal and Non-federal Co-chairs 

At the first meeting of the Executive Committee following the effective date of the MOA, and at 
its first meeting following the beginning of the fiscal year thereafter, the Secretary of the Interior 
will designate the Federal co-chair. 

The non-federal members of the Executive Committee shall elect from among the non-federal 
Signatories a non-federal co-chair. The non-federal co-chair shall be elected from the non­
federal members of the Executive Committee on approval by¾ of the non-federal members of 
the Executive Committee. 

5.5.2 Removal of Federal and Non-federal Co-Chairs 

The Secretary of the Interior shall replace the Federal co-chair on a vote of no confidence by ¾ 
of the members of the Executive Committee. 

The non-federal co-chair shall be removed on a vote of no-confidence by¾ of the non-federal 
members of the Executive Committee. 

5.5.3 Resignation of Co-Chairs 

Federal and non-federal co-chairs must provide a letter ofresignation to the members of the 
Executive Committee at least 30 days before they resign. Additionally, the Federal co-chair shall 
provide a copy to the Secretary of Interior. 

5.5.4 Replacement of Co-Chairs 

Upon resignation or no-confidence removal of the Federal co-chair the Secretary of the Interior 
shall select a new Federal co-chair, as soon as possible, and notify the Executive Committee of 
that selection. That individual will immediately assume the responsibilities of the Federal co­
chair. 
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Upon the resignation or removal as a result of a no-confidence vote of a non-federal co-chair the 
non-federal Executive Committee members shall elect a new co-chair in accordance with 5.5.1 at 
the next Executive Committee meeting. 

5.5.5 Terms of Co-Chairs 

The term of the non-federal co-chair shall be one year. 

5.5.6 Responsibilities of Officers 

The Federal co-chair shall be a non-voting member of the Executive Committee, shall convene 
the Executive Committee, shall develop meeting agendas, and shall schedule votes and other 
decision-making processes in consultation with the non-federal co-chair. 

The non-federal co-chair shall be a voting member of the Executive Committee, and shall 
develop meeting agendas jointly with the Federal co-chair. Either co-chair may chair meetings in 
the absence of the other co-chair. 

Each co-chair shall interact with the PMT, as necessary, to assure that assignments from the 
Executive Committee are completed and to detennine action items and agendas necessary for the 
Executive Committee meetings. 

5.6 Public involvement 

The Executive Committee will consider the interests of aH stakeholders and the general public in 
implementing the Program. Public involvement and comment is invited and encouraged. The 
Executive Committee will ensure that there are adequate fonnal and informal opportunities for 
public comment on Program activities. 

Work product, reports, meeting summaries, and other program materials will be available to the 
public via the list serve, website, and/or other appropriate means. 

6.0 COORDINATION COMMITTEE 

6.1 Membership 

Each member of the Executive Committee will appoint one member to the Coordination 
Committee. Each member may also appoint one or more alternate members. 

6.2 Officers 

The Coordination Committee will elect a chair and a vice-chair, each serving for a term of one 
year with no more than one consecutive term. Any member of the Coordination Committee may 
serve as chair. The.chair or vice-chair will report on committee activiti..,,s-at each Executive 
Committee meeting. 
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6.3 Meetings 

The meeting requirements for the Executive Committee will apply to the Coordination 
Committee, including public notice of meetings. The Coordination Committee will meet 
approximately every four to six weeks. 

6.4 Responsibilities 

The Coordination Committee responsibilities include: 

a) carrying out the directives of the Executive Committee; 

b) reviewing and providing comments and recommendations on formation of work groups, 
the LTP, annual reports, work plans, budgets, operating procedures, congressional 
reports, work group deliverables, and other documents prior to submittal to the Executive 
Committee by the PMT; 

c) working to achieve consensus recommendations for the Executive Committee on 
unresolved issues; and 

d) consulting regularly with their Executive Committee representatives on issues of concern 
to ensure that recommendations reflect the viewpoints of organi:zations participating in 
the Executive Committee and Executive Committee members and assuring that Executive 
Committee members are informed on matters coming before the Executive Committee. 

7.0 WORK GROUPS 

7.1 Establishment of Work Groups 

The Executive Committee may establish work groups and designate members of work groups on 
its own initiative or on the recommendation of the Coordination Committee when additional 
assistance or expertise is beneficial to accomplishing the goals of the Program. Work groups 
will operate with specific schedules, objectives, and scopes of work established by the Executive 
Committee. 

The Program Manager will assign Program staff to support each work group so that the 
objectives and work products are clearly identified, work group schedules are met, and necessary 
administrative support is provided. Upon formation of the work group, a group leader will also 
be designated to work with the assigned staff to establish a schedule and identify deliverables. 

7.2 Membership 
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Membership on work groups will vary depending on the subject matter and may include: 

a) Signatories and/or their representatives; 

b) professionals with expertise in the subject matter who may or may not be involved in 
the Program; 

c) contractors as deemed appropriate by the Executive Committee; or 

d) other parties, including members of the public, with experience in the subject matter 
addressed by the work group. 

7.3 Meetings 

Work groups will meet as needed. The PMT will post work group meeting schedules, locations, 
and agendas on the Program website. All meetings will be open to the public. The work group 
leader will keep meeting summaries, which shall accurately reflect actions of the work group and 
shall be made available on the website within one week after the meeting. 

7.4 Work Products 

All final work group work products are subject to approval by the Executive Committee, and 
upon approval, the PMT will make them available to the public. 

7.5 Annual Review of Work Groups 

The Program Manager, with input from the PMT, will review the accomplishments of each work 
group annually with respect to its mission, schedule, participation by members, and objectives, 
and make recommendations to the Executive Committee regarding continuation or termination 
of the work group, changes in mission, schedule, or membership. 

8.0 PROGRAM MANAGEMENT TEAM 

The Program requires management and administration support to accomplish its goals and 
objectives. The Program Management Team (PMT) consists of a Program Manager and 
management staff employed by Reclamation, Department of the Interior and Corps staff, 
administrative and clerical staff (federal employees or contractors), and Signatory 
representatives. The PMT provides management and technical support to the Executive 
Committee, Coordination Committee and work groups, 

8.1 Staffing 
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The Program Management Team (PMT) includes a Program Manager and staff. The Program 
Manager is an employee of Reclamation. Reclamation is responsible for selecting a Program 
Manager; however, Reclamation may solicit input from the Executive Committee during the 
recruitment process. Reclamation provides administrative staff to support the Program Manager 
and other support staff to administer the Program, including contract administration. 

As directed by the Secretary of the Interior, any agency of the Department of the Interior will 
provide staff for the PMT as necessary. Additionally, each member of the Executive Committee 
may provide a representative on a voluntary basis, full time or part-time, to work as staff for the 
PMT. All PMT members shall work under the direction of the Program Manager. The PMT 
shall be comprised of qualified individuals to carry out the duties in these by-laws. 

The Corps' Program staff responsibilities will include ensuring coordination of Corps activities 
(studies, surveys, assessments, planning, design, NEPA compliance, construction, funding) with 
Program activities and may include contract administration and other activities mutually agreed 
upon by Reclamation and the Corps to support the Program. 

8,2 Evaluation of the Program Management Team 

On an annual basis, the Executive Committee will evaluate the performance of the PMT with 
respect to its assigned duties and responsibilities. 

8.3 Roles and Responsibilities 

The following are the general roles and responsibilities of the PMT. 

8.3. l Program Manager 

The Program Manager will provide direction to staff for PMT activities and will report regularly 
on Program activities and accomplishments to the Executive Committee. The Program Manager 
is responsible for determining the most expeditious and reasonable manner to carry out 
assignments as directed by the Executive Committee, whether through a work group, assignment 
to the PMT or outsourcing. The Program Manager is a part of the PMT. 

8.3.2 General Duties 

The duties of the PMT include: 

a) providing administrative support for all Program operations; 

b) drafting a Long-Term Plan and annual revisions; 

c) drafting annual revisions, annual work plans, budget requests, and activity and fiscal 
reports consistent with the Long-Term Plan; 
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d) providing infonnation to the public concerning activities of the Program and 
undertaking community outreach; 

e) collaborating with other efforts relating to the protection and recovery of the listed 
species carried out under other Federal and non-federal programs, including: 

( l) silvery minnow and flycatcher recovery teams under the direction of the 
Service; 

(2) other ecosystem recovery programs under the Service and Corps; 

(3) river maintenance and water operations under the direction of Reclamation; 
and 

(4) other related programs; 

f) administering project proposal processes; 

g) tracking contracts, grants, and cooperative agreements; 

h) ensuring that all activities undertaken by the Program comply with applicable laws 
and regulations; and 

i) undertaking such other duties as are assigned by the Executive Committee and 
necessary to carry out the Program. 

8.3.3 Support of Executive Committee 

The PMT shall provide general administrative support, as the Executive Committee requests, to 
include transmittals of Executive Committee communications, record.keeping, liaison with 
entities, and meeting organization. 

Before each Executive Committee meeting the Program Manager will prepare and post on the 
web site a packet of supporting materials. At each Executive Committee meeting, the Program 
Manager will provide a brief report to the Executive Committee on the status of the Program 
activities and milestone accomplishments. After an Executive Committee meeting, the Program 
Manager will distribute a draft meeting summary to Executive Committee members for review. 
The draft and final meeting summaries will be made available to the public via an established 
Program distribution network. 

8.3.4 Support of Coordination Committee 

The PMT will provide support for meetings of the Coordination Committee, including 
distribution of agendas and meeting materials, and development and distribution of meeting 
sum.m1:rdes. 
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The Program Manager will provide Program documents subject to Executive Committee 
approval to the Coordination Committee for review and discussion, and will assist the 
Coordination Committee in developing recommendations to the Executive Committee. 
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Buckman Direct Diversion 

Date: February 25, 2020 

To: Buckman Direct Diversion Board 

From: Rick Carpenter, BOD Facilities Manager 

Kyle Harwood, BOD legal Counsel 

Subject: BOD Board comment letter regarding LANL Stormwater NPDES permit 

ITEM AND ISSUE: 

The BOD Board has been previously briefed on this LANL Stormwater NPDES permit. 

RECOMMENDED ACTION: 

Staff recommends that the BOD Board direct that the comment letter be submitted to the regulatory agencies. 

Buckman Direct Diversion 341 Caja del Rio Santa Fe, NM 87506 
SANTA FE COUNTY 
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Buckman Direct Diversion 
341 Caja del Rio Santa Fe, NM 87506 

TK, 2020 

Sarah Holcomb, Program Manager-PSRS 
New Mexico Environment Department 
Surface Water Quality Bureau (N2050) 
1190 Saint Francis Drive 
P .0. Box 5469 
Santa Fe, NM 87502-5469 

::l!l~iJllili!:i::.. :. :::: il!=tl/;f ~!i!~l:: :!:I:\::.', 

RE: AUTHORIZATION TO DISCHARGE TO w A],ERS OF THE;;UNITED STATES 
NPDES PERMIT NO. NM0030759 ,:::!!!{,> ''\1:l)ii: 
COMMENT FROM THE BUCKMAN DI.R:ECT DIVERSION BoARti> 

Dear Ms. Holcomb: 

The Buckman Direct Diversion Board (th~!ig,1;1:rd) is the g::~~ilp,gbody for the Buckman Direct 
Diversion, a single diversion point on the:f~bi~f~µqyJhat the City!gf Santa Fe, Santa Fe County, 
and their limited partner, Las Campanas, silre to dfviji't!Jb,yjJ San Jfian-Chama and native Rio 
Grande water rights. Diverted water is treat,~(1md intF◊dti~®ilfµto the regional water system. The 
government entities are represented on the Bqld~,t''i? ' ,,, ,, , 

The Buckman Direct Diy¢t§1g~i{~i!§~the Rio d¥atde, approximately 3 miles downstream of 
Otowi Bridge. NPDE$;ij~fmit No.,™M0030759i(fly Permit) covers locations of discharge of 
industrial pollutants (Sit~s)(p-0111 $tQtitfWityf,,1;1J Lbs Alamos National Laboratory (LANL) to 
waters of the U.S., in this Baij~Jlie'Rio drlli:ide}Almost 80 of the locations covered by the Permit 
are in the Los Al4WQ$ Canydrtf'w~tershed1

, whose confluence with the Rio Grande is 
approxim~t¢J:ytlli~~tnti~$ upstre!ijj'pfthe Buckman Direct Diversion Project intake structure. 
The BoAtdils therefore'ttn4(.i:rstand~bt:y concerned about runoff in Los Alamos Canyon and its 
tributai'i:!1?, and provides th,~;!following comments. 

Backgro~~tf:t1;11reshold Viii~~s (BTVs) 

The Board ha's,

1

66n£frti~!~[at the use of BTVs could be inappropriately used to remove Sites 
under the permit by establishing BTVs that are less than Target Action Levels (TALs). 
Disturbed, but undeveloped, reference sites are the most obvious example of circumstances 
where high BTV s could be established that do not reflect the actual background. The Board 
discourages the use of BTVs, but ifBTVs are retained a lower screening value (say, 75 
percentile) should be used. If retained, BTV s should also be used for identifying and providing 
permit coverage for upgradient (of the subject site) Sites not otherwise covered or discovered. 
This is particularly important in the Los Alamos/Pueblo Canyon watershed where discharges and 
disposal of contaminants dates back to the 1940s, and surface waters - particularly floods - have 

1 For purposes of these comments, the Los Alamos Canyon watershed included Los Alamos, Pueblo, and Guaje Canyons and 
their tributaries. An additional two sites are in Rendija Canyon are also covered by the Permit. Redija Canyon's confluence with 
the Rio Grande is also upstream of the Buckman Direct Diversion's intake structure. 
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Comments on NPDES PERMIT NO. NM0030759 
Buckman Direct Diversion Board 
March 31, 2020 
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redistributed sediments beyond site boundaries. We further note that development of BTV s is not 
subject to public scrutiny. As a public governing body, the Board urges the U.S. Environmental 
Protection Agency (EPA) to use the most transparent methods in developing its regulatory 
frameworks, including those associated with the Permit. 

Confirmation Sampling 

In numerous locations in the Permit, confirmation samples are required for certain regulatory 
actions (e.g., site deletion). The permittees are given allowances if they are unable to obtain more 
than one confirmation sample. It is the Board's position that at least two 99p,firmation samples 
should be required for any action taken under the Permit where confinµ~,tt8n samples are 
required, regardless of the ability of the permittees to obtain a secon,g,~lµiple. With respect to 
Site deletion, in such an event (i.e., only one confirmation samply@~isij)fue Site should remain 
covered by the Permit. ········· ············ 

Run-on/Runoff 

The Board believes that storm water and sediment th\l(Cs on19 ~~ite should ~:;i!!~uence the 
regulatory action taken on that Site. If runoff from a SiteJ§i§hgwffto have entrained pollutants 
that exceed a given T AL, the permittees should have to take qqp-ective actions ( e.g., additional 
monitoring; installation of best managemyp.tpractices (BMPs))1i~~gardless of the source of the 
pollutants. The Permit should incorporate~fhi§~}l??l~nce approaclj'49 evaluating run-on to and 
runoff from Sites to provide appropriate ptqt~cti61l8f ijµrfoqe waterspotentially destined for a 
drinking water supply (i.e., in Los Alamos!Pµ~blo an,4RetltltjijCanyons). 

Deletion of Sites 
. ... . . . . ..... 

::·.:::<:"::· ··.· .. : .. ·:.:>-·· ··::::::.=.::·:.. 

The Board is concern yd ~Jt~t the n#mber of anc[ l,~sis for deleted Sites, particularly those in Los 
Alamos/Pueblo Canyori§. 'l"'.µis 'Yiite;sb.@9911,y:iin§ the majority of Sites that are no longer U.S. 
Department of Energy (DOE) ptdperty ahdlhetefore problematic for permittees' sampling. 
Deletion of SiJyS sppµJd not he ttl19wed because of insufficient data or results, regardless of 
whether or,n,9t the St!~ lp,is in the past or might in the future be subject to a land transfer from 
DOE to ~118ther entity: \ ····· 

_.:\/.:.::· ·:: .:.:-: ·.·> 

Watert~uality Criterion fJtI?olychlorinated Biphenyls (PCBs) 

Los Alam~s/lUtl:,Jo anq;B.~~dija Canyons are the only watersheds on the Pajarito Plateau whose 
surface waters Hay~J}t~(potential to directly affect a drinking water supply (i.e., the Buckman 
Direct Diversion). Application of wildlife habitat criterion for PCBs in Los Alamos Canyon is 
therefore not appropriate, and could constitute backsliding. If such a criterion is retained in the 
Permit, the permittees should be required to implement a watershed control plan to address 
persistent human health- organisms only (HH-00) pollutants, like PCBs, in the Los 
Alamos/Pueblo Canyon watershed. 

Compliance Deadlines 

The Board is concerned about the two-year compliance deadline for corrective actions. Under 
this framework, two monsoon seasons could pass before corrective actions are implemented on a 
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Site. This essentially eliminates for two full years a significant protection for the intake structure 
against flood effects in Los Alamos/Pueblo Canyon. The Board urges EPA to require a one-year 
compliance deadline for corrective actions. 

Relation to Hazardous Waste Sites 

Many Sites under the Permit are also co-located with solid waste management units (SWMUs) or 
areas of concern (AOCs) under the permittees' Hazardous Waste Facility Permit (HWFP) and 
the Compliance Order on Consent (Consent Order) that governs corrective action for the 
SWMUs/AOCs. The Board urges EPA to ensure that monitoring and co11~9tive actions under the 
Permit augments and supports those actions under the HWFP and the C::::gµsent Order, and vice 
versa. For example, the Consent Order allows for Corrective Actioq¢grnplete for 
SWMUs/AOCs even when migration of pollutants beyond the S\VNfU/j~c boundary has been 
documented. As previously discussed, the Permit framework al$◊ illo~i{~p§ites to be deleted 
from the Permit in certain instances also when pollutants hi::1Nt migrated beydpt,l4he Site 
boundary. The Board objects to the allowance of this po~§t~tlity, as such polltitapJ§ could 
adversely affect the drinking water source derived frqnj~he Rio Gq:p1de with no requirement for 
the permittees to mitigate. At a minimum, Sites co-ldqijt¢t:l with S\MMUs/AOCs under the HWFP 
or the Consent Order should not be deleted or receive Cbrt¢9tjy~Action Complete under the 
Permit without also receiving concomitant status under the:F:-t~f P and Consent Order. 

The Buckman Direct Diversion plays a uQlijlibfqJy:J?Y derivi:~~fin:king water from the Rio 
Grande downstream of LANL, and deliveq~g it s[fely- ~i14 ~ffecti-vefy to regional customers. We 
urge EPA to recognize this fact, and ensureJJiy Permjtprdvi'1~$Special requirements for Sites in 
Los Alamos/Pueblo and Rendija Canyon wa.ti#§hyq~reflectir1gthat recognition and providing the 
necessary storm water protec.tio11.s at LANL foftfos important utility. Because of the serious 
deficiencies in the PermiJptscusset:l ijbove, the $911rd lacks confidence that the proposed Permit 
as written sufficientlypr9vides the~~protections.< 

We appreciate the opp;~~Jit)rJp it;~id~t[JJd co:ments, and look forward to your response. 

RespectfuJly{ ./. 

·•.::·;.::••:-/:. 

J oAnne 11ilfoppler 
Chairperson< : 

Carol Romero-Wirth 
Member 

JC Helms 
Member 

Anna Hansen 
Vice Chairperson 

Anna Hamilton 
Member 
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