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City of Santa Fe, New Mexico

Memorandum
DATE: January 22, 2021
TO: Buckman Direct Diversion Board
VIA: Regina Wheeler, Public Works Department Director /W
FROM: Caryn Grosse, Facilities Project Administrator C f
ITEM AND ACTION:

Request for the Approval of Professional Services Agreement in the Total Amount of $15,442,785.00
for Energy Performance Contracting with Yearout Energy Services Company and approve City Attorney to
make minor, mutually agreeable, modifications to the agreement prior to execution; Caryn Grosse,

clgrosse@santafenm.gov, 955-5938

BACKGROUND AND SUMMARY:

The City placed a solar project as its number one priority on the ICIP list to the state legislature in the 2019
session and was appropriated $925,000 to install behind the meter solar arrays at a number of City
facilities using a public private partnership. Because solar and lighting retrofits generate significant savings
on energy bills, the legislative appropriation will be coupled with additional financing to solarize and
retrofit more facilities. The legislative appropriation outlines this project as:

19-D3209, $925,000.00, Appropriation Reversion Date: 30-JUN-2023

Laws of 2019, Chapter 277, Section 34, Para. 408, Nine Hundred Twenty-Five Thousand Dollars
(8925,000.00), to plan and design a public-private partnership for solar energy systems
development and installation at city facilities. Specifically the funds will be used to hire an
energy services company to evaluate city facilities to have solar installed where it is the most
feasible. The goal is to solarize as many facilities as possible. Additional capital in the form of
bonds or private investment will be necessary.

Under the Statewide Price Agreement (SPA), pre-qualified Energy Service Companies {ESCOs) can provide
Energy Performance Contracting (EPC) services for municipal governments. Energy Performance
Contracting enables agencies, such as the City of Santa Fe, to employ energy efficiency and solar experts to
assess opportunities for savings with energy efficiency retrofits and renewable energy, access financing
and accomplish energy projects. Project costs are typically offset by the energy cost savings. Participating
ESCOs commit to the EPC Statute and EMNRD'’s program guidelines for the energy projects.

Yearout Energy Services Company, LLC was selected from a list of seven pre-qualified ESCOs on the
Statewide Price Agreement. Yearout is the only ESCO contractor headquartered and fully staffed in New
Mexico, is one of three ESCOs listed as a PNM Authorized Contractor for retrofit rebates and has experience
with solar and lighting retrofits for governmental entities.

Performing an Investment-Grade Energy Audit (IGA) was the first step. The IGA contract was approved by
the Governing Body in July 2019, and in August the City and Yearout Energy Services Company kicked-off
the project to evaluate 22 City facilities and 17 pumping and booster stations for solar, lighting and water
conservation measures. The IGA included the assessment of information on 149 utility meters, 12,564
existing lighting fixtures, 759 existing domestic water fixtures, 67 existing low voltage transformers and
existing building envelope conditions of 931,800 ft2 of gross facility area. 1



After assessing all of the meters, buildings and systems listed above and meeting with key City stakeholders
for their knowledge of the sites and energy use patterns, Yearout provided a preliminary scope, conceptual
design, costs and payback estimates for solar, LED retrofit, lighting, transformer retrofits, water
conservation and building envelope improvements that met the City’s criterial for feasibility.

The final IGA report included 17 solar arrays, providing 2.75 MW of solar for 7 City facilities, 8 Water
facilities and 2 BDD facilities, as well as a number of other Facility Improvement Measures (FIMs) which
will reduce energy and water usage. Four BDD facilities, BDD Main, BDD Booster Station 1A, BDD Booster
Station ZA and BDD Lift Station are slated to receive LED lighting retrofits, and two, BDD Booster Station
1A and BDD Lift Station, to receive solar. A matrix showing which measures will be constructed at each site
is attached to this memo. New Mexico Energy Minerals and Natural Resources certified the IGA after
review of the technical and financial information in the report, which is a standard part of the state’s
defined EPC process.

To further define the constructability of these projects and reduce risk before pursuing financing, the City
amended the original contract with Yearout to include a due diligence phase for solar interconnection
applications and land acquisition. The amendment amount was $169,666 + NMGRT and was executed on
March 2, 2020 after approval by the Governing Body.

Activities undertaken in the due diligence phase are listed below along with current status of these items:
1. Solar Engineering Design and Interconnection Applications submitted to PNM
a. All solar arrays must be reviewed and approved by PNM through the interconnection
application process. There is risk, particularly on larger arrays, that PNM may identify grid
issues with an array and request changes to solar design which may include additional grid
protection hardware or other design medifications. The contractor designed the arrays and
submitted the interconnection applications to PNM.
b. PNM interconnection applications have been approved for 20 facilities as of January 19, 2021.
These approved applications account for 73.3% of the proposed solar capacity.
c. Three facilities, Buckman Booster Station 1 (~60kW), Buckman Booster Station 4 (396 kW) and
BDD Lift Station (~277 kW), are still in supplemental review process. PNM has indicated that
the reviews are expected to be completed by early February 2021.
d. No applications have been denied to date.

2. Land Agreements

a. Several of the proposed solar arrays at booster and pumping stations are on land which is not
owned by the City. The City has successfully established agreements in the past to place
structures, including solar arrays, for Buckman Well Field and Buckman Direct Diversion {(BDD)
with Santa Fe County, United States Forest Service and Bureau of Land Management who are
the owners of the land of interest for the new solar arrays. Yearout subcontracted with Sauder
Miller & Associates (SMA) to establish agreements with these entities for the arrays.

b. Santa Fe County: A verbal agreement was reached for an easement agreement at Booster
Station 4. The easement agreement was in final review with the City’s Legal Office as of the date
of this memo. The agreement is expected to be executed in February 2021.

c. U.S. Forest Service: Special Use Permit (SUP) applications and Class | Archeological reports
were submitted in August. USFS has recently requested a field study and Class HI Cultural
Resources report, which are in progress. This affects BDD Lift Station and BDD Booster Station
1A. This is expected to be completed in March 2021.

d. Bureau of Land Management: Right of Way (ROW) applications were submitted in August. Field
study and Class H! reports were completed and submitted in December, and have been
reviewed by BLM and deemed satisfactory. The City is waiting decision by BLM as to whether
ROWs will be additive to existing BDD ROWs or stand-alone. This affects Buckman Booster D &
Well 10, Buckman Booster Station 1, and Buckman Booster Station 3 & Well 13. This is expected
to be completed in March 2021.
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3. FAA Coordination
a. Approval must be obtained by the FAA for the solar equipment proposed at the Santa Fe
Regional Airport.
b. Applications were prepared by SMA and submitted to FAA by Santa Fe Regional Airport. FAA
review is expected to be completed by mid-March 2021.

The final stage is the Energy Performance Contract (EPC), under which the solar PV systems will be
constructed, and the retrofits installed for energy and water conservation. The projected savings are
guaranteed by the contractor, and will be measured and verified after completion of the work, and again
after a year of service. New Mexico Energy Minerals and Natural Resources Department provides third-
party certification of the measurement and verification results to ensure that the project delivers the
promised savings. The savings from the measures with faster returns on investment, like water and
lighting, supplement the funding for capital intensive measures like solar, as well as helping move the City
of Santa Fe forward toward the goals set by the “Sustainable Santa Fe 25-year Plan.”

This project will be funded via municipal financing pursued by the City of Santa Fe in the form of Tax
Exempt Lease Purchase financing. There is no up front capital cost to Buckman Direct Diversion Project for
these FIMs. Buckman Direct Diversion (BDD) Board is a party to this EPC agreement since the electric
utility savings realized as a result of the new solar arrays and other FIMs on BDD facilities are
being pledged to repay the financing and BDD will own the assets when the financing has been paid off.

The Preliminary Project Financial Analysis prepared by Yearout was based on a finance term of 18 years
at 2.25% interest rate and the City expects to close on the financing on February 24, 2021, and achieve a
financing rate below 2.25% for an 18 year term.

PROCUREMENT METHOD:
The procurement method is the NM Statewide Price Agreement (SWPA) # 90-000-18-00017AH which
expires on June 12, 2023.

CONTRACT NUMBER:
The FY21 Munis contract number is 3202404.

FUNDING SOURCE:
Unencumbered balance of the Legislative appropriation is: $627,538.25

Project/Org/Object strings are being set up to receive funds once financing is received.

The funding source is:

Fund Name /Number: Solarization of City Facilities/Project FA183200S
Munis Org Name/Number: TBD

Munis Object Name /Number: TBD
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‘//E A Ro U T City of Santa Fe
Investment Grade Audit (IGA) Report

N E R G Y

1.0 Executive Summary

The City of Santa Fe (COSF) engaged Yearout Energy (YE) in August 2019 to perform an Investment
Grade Audit {IGA) of several facilities of various types located in Santa Fe, NM. The goal of an IGA is to
identify the potential project scope for budget-neutral facility upgrades thanks to reduced utility and
O&M costs, The IGA was developed following the program guidelines outlined by the New Mexico
Energy, Minerals, and Natural Rescurces Department (NM-EMNRD) and New Mexico General Services
Department (NM-GSD).

The project specific objectives for this IGA include:

e Developing a self-funding, budget-neutral project with a finance period < 20 years
¢ Reduce energy and water consumption

¢ Reduce utility and operational costs

e Standardize equipment throughout city facilities

s Accelerate the implementation of renewable energy where feasible to support the Sustainable
Santa Fe 25-Year Plan

* Implement LED lighting retrofit/replacement opportunities

e Reduce the COSF's environmental impact

An essential step in the IGA process is to establish the baseline performance for each facility from which
proposed improvements will be measured. The following tables depict a summary of the baseline
annual cost and energy consumption by utility type for all COSF facilities included in the 1GA.

Table 1: Basefine Annual Cost Breakdown by Utility Type

Utility S/year
Electricity $3,888,817
Natural Gas $335,028
Water & Sewer $317,231
Total 54,541,076

Proprietary & Confidential
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Table 2: Baseline Annual Energy Consumption Breakdown by Utility Type

Utility kBTU/year
Electricity 159,107,775
Natural Gas 75,732,660
Total 234,840,435

As a result of the comprehensive IGA process, Yearout Energy and the COSF have co-developed the
following recommended Guaranteed Energy Service Performance Contract (GESPC) project:

Table 3: GESPC Project Summary

Turn-Key GESPC Project Price $15,442,785
Up-front Capital Contribution by COSF $1,125,000
Approximate Net Financed Amount $14,280,347
Year 1 Utility Savings §752,137
Year 1 Operations and Maintenance Savings 527,643
Estimated Incentives from Utility Provider(s) $230,392
Project Financing Period 18.0 Years
Weighted Average Service Life of Proposed Measures 31.0 Years
Percent Reduction in Annual Utility Costs* 16.8%
Environmental Impact {Reduction in Annual Emissions) 6,717,430 Ibs, CO:
Environmental Impact {Direct Reduction in Annual Water Consumption) 2,007,380 galions
Environmental Impact {Indirect Reduction in Annual Water Consumption) 3,264,992 galtons

*The percent reduction in annual utility costs takes into consideration existing or future REC payments made to the COSF

Proprietary & Confidential { 1
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A fundamental benefit of GESPC projects is that they allow for the savings from measures with quicker
returns on investment to supptement the funding of critical infrastructure improvements and/or high
priority capital intensive measures such as renewable energy.

Throughout the IGA process, Yearout Energy collaborated closely with COSF to identify and co-develop
Facility Improvement Measures (FIM) that would allow COSF to leverage future energy and operational
savings to fund essential facility capital improvements through a GESPC. The FIMs recommended for
implementation include:

e Upgrading approximately 9,000 existing lighting fixtures to LED technology

+ Install 2.750MW DC renewable energy systems which are sized for a target offset of 80% of
post-retrofit On-Peak consumption at select COSF facilities and a 60% of post-retrofit On-Peak
consumption at select Water Utilities and Buckman Direct Diversion (BDD) sites

¢ Repair the underperforming existing solar PV carports at Genoveva Chavez Community Center
to recover lost production and available REC payments

¢ Upgrade approximately 760 existing domestic water fixtures to reduce water consumption
¢ Remediate ~200 square feet of existing air leakage in building envelope

+ Install 28 new high efficiency transformers

¢ Identify and correct billing errors to reduce utility costs

¢ Replace the roof at the Canyon Road Water Treatment Plant in order reduce energy and
operational costs and support the installation of rooftop solar PV.

The benefits from those measures are summarized in the following table.

Table 4; Facility Improvement Measures (FIM) Summary

Year 1 Year 1 Year 1 , Average
Labor, Equip  Estimated .g
Annual Annual Total ) . Net Service
FIM No. FIM Name . & Material Utility .
Utility O&M Annual Cost Life
. i . Costs Rebate
Savings  Savings  Savings Years

1.00 LED Lighting ~ $217,056 $21,761 $238,818 $2,222,158 $192,032 $2,030,126  15.0

2.00 Eﬁzfg‘:’/ab'e $4736090 S0 $473,609 $7,167,913 50 $7,167,913 370
Water

3.00 _ $14404  $1,135 $15539  $173,807  $21,450  $152,357 20.0
Conservation
Building

4.00 410477  $1,572  $12,048  $206,170 50 $206,170 20.0
Envelope

. . . 17
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Year 1 Year 1 Year 1 Labor, Equip  Fstimated Averége
Annual Annual Total , . Net Service
FIM No. FIMi Name s & Material Utility .
Utility O&M Annual Cost Life
) : . Cosis Rebate
Savings Savings Savings Years
HE
5.00 Transformers $9,567 $1,435 511,002 5$199,171 57,766 5191,405 32.0
Utility
6.00 Management $1,821 $0 $1,821 S0 51,516 {51,516)
GCCC Solar
7.00 Carport 525,204 S0 $25,204 $155,730 $7,628 $148,102 200
Repairs
gog  1oof 80 $1,740  $1,740  $199,918 $0 $199,918 200
Replacement ! ! ! !
Total §752,137 $27,643 $779,780 510,324,867 $230,392 510,094,474 310

* Total Annual Savings include Utility Savings and O&M Savings.

Additional FIMs were investigated during the 1GA but not recommended for a variety of reasons. A
description of these FIMs is provided in Section 4.0 of this report.

The reduction in greenhouse gas (GHG) emissions is of particular interest for the City of Santa Fe, The
“Sustainable Santa Fe 25-year Plan” calls for carbon neutrality by 2040 and targets 50% renewable
energy consumption by 2025, The installation of solar photovoltaic (PV) energy, energy efficient lighting,
high efficiency transformers and building envelope remediation make a significant contribution towards
achieving these goals. The annual 6.7-million-pound reduction in CO; emissions is equivalent to planting
833 acres of trees or not driving 3.96 million miles each year. It is worth noting that these values are
based on the current electricity supply mix and should the targets of the New Mexico Energy Transition
Act be achieved, the reductions in GHG emissions by COSF would be even greater.

Following the review and acceptance of this report by COSF, NM-EMNRD and NM-QSE, Yearout Energy
will develop a Guaranteed Utility Savings Contract {(GUSC) to implement the final agreed-upon project

scope. Yearout Energy anticipates the implementation of this project to commence in Q4, 2020, with a
16-month overall construction period.

Proprietary & Confidential i 18
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Table 68: FIM Matrix
1.00 2.00 3.00 4.00 5.00 6.00 7.00 8.00
Site
. - GCCcC
Lighting Ren. Water Bldg. Fnv. HE Xfrms Utility Sotar Replace
LED Energy Cons, Mgt Repair Roof

COSF Facilities

Bicentennial / Alto Park

Complex 01 * ¢ y * ¢
Fire Station #2 02
Fire Station #8 03 ® . [ .
Fort Marcy Recreation 04 . . .
Complex
Genoveva Chavez
05 * . . [ [

Commumty Center
La Familia Medical 06 o - .
Center
Municipal Recreation 07 . . . . .
Complex
Police Dept - Admin 08 . . . .
Public Library - Main 09 . . )
Public Library - Southside 10 . . . ® ®
Salvador Perez

. . 11 . * ®
Swimming Pool
Sandoval Parking Garage 12 -
LotB
Santa Fe Convention

i3 ® [ ®
Center
180
Proprietary & Confidential
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1.00

Site
Lighting
LED

Santa Fe Regional Airport 14 .
Siler Complex 15 .
Siringo Complex 16 .
Southside Transit Center 17

Transit Administration 18 .

Water Utilities

‘Department

2.00

Ren.
Energy

Water
Cons.

City of Santa Fe
Investment Grade Audit (IGA) Report

4.00 5.00 6.00 7.00 8.00
GCCC
Utility Replace
Bldg. Env. HE Xfrms Mat Sobf Roof
Repair
[
.
L]
L] *

Canyon Road Water

Treatment Plant 2
Santa Fe Water Dept
Office 20 *
WWTP 21 )
10M Gallon Tank 22 .
10M Gallon Tank Booster 53
Station #1
Buckman Booster Station
24 'y
#1
Buckman Booster Station 25
#3 & Well #13
Buckman Booster Station
26
#4
Buckman Well #1 27 .
Proprietary & Confidential
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1.00 2.00 3.00 4.00 5.00 6.00 7.00 .00
Site
g, e e S G

Buckman Well #10 28 . .

Calle De Agua Tank 29

Camino La Canada 30 . .

Cristo Rey Church 31 .

Dempsey Booster Station 32 .

St Michaels & SF Railroad 33

Well Los Montoyas 34 . .

BDD Main 35 .

BDD Booster Station #1A 36 . ™

BDD Booster Station #2A 37 .

BDD Lift Station 38 . .

Totat Qty

Proprietary & Confidential
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6.8 Preliminary Project Financial Analysis

General Inputs

Length of Analysis

Turn-Key Project Cont
Up-Front Copitsl Contilbution
Other Grants & Inentives
Uity Rabate
Capitatizedinterest {16 Month Construction Period]
Gost of issuance

Net Financed Amount

Type of Amortization
Finance Term

Annual lnterest Rate

Measurement & Verfication
Year 1 MEV Fee

M&¥ Duration

Annual Maintznance
Year 1 Maintenance Fae

On- Goiag Maintenante D ura ion

Invecter Equiprem keplacement [Appears in Maintenanca Calumn)

Estimated Cost o Replace Solar FY Inverters
Anticipated Year of Replaczment

Annual Amount Sel Aslde for Equip Replacement

25 Vears
315.442.725
$1.325.000
50

$230,302
$3.340
4189614
$14,280,247
savings

16 Years

2.250%

$68,632

3 vears

$16,571

25 Yests

416,700
Year 15
$27.785

Annuat
Escalation -->

Year1
Year2
Year 3
Yeard
Year§
Year
Year?
Year 8
Year®
Year 10
Year11
Year 12
Year 13
Year 14
Year15
Year 16
Year 17
fear 1
Year19
Year 20
Vear2)
Year22
Year23
Year 24
Year 25

Tetal

Eleclrclty
2600%
§729.085
$755,333
$282,525
$810,695
$825 £81
3870116
$901441
$933.692
§967.512
51.002.342
$1.038,227
$1075811
$1.114.540
$1.154,663
41,296,231
51,238,136
$L.263510
$L330.131
51,376,018
SLA427.624
$1478.000
1,532,263
$1.587.425
S1644,572
SL703,477

3B 778,531

Anpual Saviags,

Haturat
Gas
4.000%
£10.887
$1L,32
£11.775
SIL24E
512,735
$13,245
433,775
414,326
$14.595
£15.495
416,115
416,760
517430
518,127
518852
$19,606
520381
521,206
2205
$2293/
422,850
524808
525801
$26.833
$27,906

£253390

Water &
Sewer

000%
$12,165
$12530
§12,906
$13.263
$13.682
$14,102
514525
514.861
$15.410
$15.872
416,348
$16,839
517.341
517861
518,000
$1a952
518,521
520,106
$20.10
$21331
§21871
522,630
528,309
524008
524728

$448,517

(220
3.000%
$27,643
428,472
$29.326
530,206
$33,112
432,045
533,007
533,997
$35,017
536,088
£37,350
£38,260
$3g,412
$a0594
441802
$43,067
544,359
545,689
47,060
472
$49.926
$51,824
$52,956
454,555
455,192

S1004E36

MEy
500%
(558.622)
($70.345)
1672,106)

BELLYLBLYLYLEYELELEEBLLELE

0
(5211.086)

Annuat Casts
Maintenance
OB
(51€571)
(312 og]
(517 580
(518,107]
(518 650]
[FIERL]
(510,768
(520,380
(sze21
(s21.621)
(322 284)
($22,935)
(523 616)
524 234)
($720E5)
($25.£16]
(s26.591)
(527.389)
(526240
(520054
[$29,228)
[$30,£16]
$31.751)
($32.03)
(523 685)
(5‘50-11!;]

Equipment
Replacement
1527 489)
(427 780)
[$27.780)
1$27.780)
1827.780)
152¢ e
{827,780
1827 780)
1527.4500
{522,580
[427.78%)
{427.780)
{$27.780)
1327.780)
{527 o0}
1§21
1627.780)
1527.7800
{s2¢.430)
{$27.780)
{537,780}
{327.780)
1827,780)
{52¢ 180}
1524 780}
[4694,500)

TotatAnnual
Savings Less
Cosns
$666,797
5692461
$719,065
$620:553
$650.690
482,520
915,182
$945.017
$084.058
$1000.277
$1,057.891
$1,096,856
$1.131.320
$L179,135
$1.222.452
$1.262.324
$1.312,809
1,261,965
$1411850
$1462527
$1.517,062
31572519
$1,626,570
$1.689.485
SL751139

522373

36

Interest

16373308}
15313 539
{5305.008}
{595.602}
5283283}
[EERES)
{5257.360}
15242 566}
228600}
[Eple2b])
14191,387)
45171888
151510051
{15128,884]
{5105.253)
(560,126
1553.484)
1525.045)

(53,633,233

Frincipal

169285,290]
($378.827)
1$a14.054)
15524.861)
[RTTACE]
{5611.397)
{565/816)
{5/06.452)
16287 397)
{8RI0.748)
{5866 604]
{3925 057
{5986 245)
(51050251)
(51 117 194
151.187.200)
(51260405
(51113118
50

88 88E

50
§314.280,347}

amortization Schedule

Tatal
Fayment
(5646, 796}
15692 450}
15/19.06a}
(a5
56509851
(5882539}
(5515181}
(5245,005}
(L9224 067}
141,000,376}
(51057850}
(51096955}
[$1137.378]
($1.148 139]
(51222451
[61267.323)
1513136041
151 136.159]
E

w
g

288y

o
{517.914,162)

City of Santa Fe
Investment Grade Audit (IGA) Report

Ending Belance

$12.934.857
$13,555,030
513141873
512617.012
512.049.905
5$11438,508
410,720,682
410,074,240
$9.316843
$8.506,095
$7.689491
$67M.424
$5.718.17¢
$4.4672.927
$5,560, 129
$2.873520
$1113135
0

8B B BEEL

annualcash
ow

5223205
$1411,850
$1462,507
51517062
$1.572519
$1523.970
£1,689,085
21751138
512280304

YEAROUT ENERGY {5 NOT A FINANCIAL ADVISOR, IS MOT REGISTEREQ WITH THE SEC AS A FINANCIAL ADVISOR AND CANNCT GIVE ADVICE WITH RESPECT TO SECURITIES OR FINANCIAL PRODUCTS. THE INFORMATION PROVIDED IS FOR EDUCATIONAL PURPQSES
ABCUT PCSSIBLE FINANCING OPTIONS, OR UNDER THE ENGINEER CARVE OUT OF THE WALL STREET REFORM AND CONSUMER PROTECTION ACT (2010}, AND IS NOT THE PROVISION OF ADVICE, OR A RECOMMENDATICON TG PURSUE, ANY PARTICULAR FINANCING
OPTICN, CONSULT WITH YOUR FINANCIAL ADVISOR ABOUT THE FINANCING OPTION APPROPRIATE FCR YOUR SITUATION. YEAROUT ENERGY SERVICES CAN PROVIDE INFORMATION TO YOUR FINANCIAL ADVISOR ABOUT THE HYPOTHETICAL ASSUMPTIONS AND

EDUCATIONAL SCENARIOS USED IN THESE MATERIALS.

Proprietary & Confidential
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Project Summary by Group

City of Santa Fe

September 24, 2020

ltem

Turn-Key Cost

Estimated Rebate

Capital Infusion

Net Amount After Rebate & Infusion

Year 1 Savings

Construction Period Interest
(Capitalized Interest}

Closing Costs / Lender Fees

Total Financed Amount

Facilities

$6,122,614

$176,046

$925,000

$5,021,568

$301,821

$169,896

$103,829

85,295,293

Water Utilities

$5,405,534

$37,074

$200,000

5,258,460

5261,155

$177,911

$108,727

5,545,099

YEAROUT

E N E R G Y

BDD Total

$3,824,638 $15,442,785

$17,272 $230,392
$0 $1,125,000
$3,807,365 $14,087,393
$216,804 $779,780
$128,816 $476,623
578,724 $291,280
$4,014,905 $14,855,297
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State of New Mexico
Energy, Minerais and Natural Resources Department

Michelle Lujlan Grisham
Govemor

Sorah Cottrell Propst

Cabinet Secrelary Louise N. Marlinez, Director

Energy Conservation and Management Division

Todd E. Leahy, JD, PhD
Deputy Secralary
September 12, 2020

BY EMAIL: mayor@santafenm.gov

Mayor Alan Webber
City of Santa Fe
200 Lincoln Ave
Santa Fe, NM 87504

SUBIECT: Certification of Guaranteed Energy Savings under the Public Facility Energy Efficiency and Water
Conservation Act [NMSA 1978, Section 6-23-5) — City of Santa Fe

Dear Mayor Wehber:

The Investment Grade Energy Audit submitted by the City of Santa Fe to implement energy efficiency and
renewable measures in city facilities has been reviewed and is hereby approved. The Investment Grade Energy
Audit was performed by Yearout Energy Services Co. {YESCO).

The Energy Conservation and Management Division {ECMD) of the New Mexico Energy, Minerals and Natural
Resources Department {EMNRD) has certification responsibilities and provides technical assistance to
governmental entities under the Public Facility Energy Efficiency and Water Conservation Act (Act). The two
certifications needed from EMNRD for each energy performance contracting project under the Act are:

# Vendor s a Qualified Provider and meets EMNRD experience requirements; and

s Guaranteed energy savings appear to be accurately estimated and reasonable.

EMNRD reviewed the Invesiment Grade Energy Audit. EMNRD now issues the following certification:

e Qualifications were provided on December 1, 2017 approving YESCO as a gualified entity under EMNRD's
experience cyiteria,

« EMNRD certifies that the guaranteed energy savings from the proposed efficiency measures appear to be
accurately estimated and reasonable.

The City of Santa Fe Investment Grade Audit is hereby certified with these Special Conditions:

e Certification is contingent upon implementation of the measures as outlined in the investment grade
energy audit. No significant changes in scope are to be considered unless submitted for review and
approval by EMNRD.

« Section 6-23-4 Requires that the savings be guaranteed by the provider. Measurement and Verification of
the savings is essential to determine if the savings are being met. A cony of the Annual Measurement and

1220 South St Francis Drive » Santa Fe, New Mexico 87505
Phone {505) 476-3315 » Fax (505} 476-3322 « www.CleanEnergyNM.or
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September 15, 2020
Page 2

Verification Report shall be provided to EMNRD every year the contract is in place by January 31* of the
following vear. These reports are essential to meet legistative r ing requirements.

¢ The 3-rd party reviewer costs of 1. rcent of the total project cost are to be included and accounted
for in the project contract to reimburse EMNRD.

Pursuant to NMSA 1978, Section 6-23.5 of the Act, EMNRD has performed its certification duties. Itis
recommended that The City of Santa Fe implement its approval requirements to comply with NMSA 1978, 6-23-8

of the Act. Please contact me at Harold. Trujillo@state.nm.us, 505-490-7912 or Louise.N.Martinez@state.nm.us,
505-476-3315 if there are any questions.

Sincerely,

Harold Trujillo, PE J :

Bureau Chief
ECMD Energy Technology & Engineering

cc: Regina Wheeler, Public Works Director rawheeler@santafenm.gov
Caryn Grosse, Project Administrator clgrosse@santafenm.gov
Louise Martinez, Directar ECMD
David Griego, Engineer ECMD
Alex Montano, YESCO
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CITY OF SANTA FE, NM
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PROFESSIONAL SERVICES CONTRACT #

THIS CONTRACT is made and entered into by and between City of Santa Fe, NM, hereinafter referred to
as the "Agency," and YEAROUT ENERGY SERVICES COMPARNY, a New Mexico Limited Liability Company,
hereinafter referred to as the "Contractor,” and is effective as of the date set forth below upon which it
is executed by all parties.

RECITALS

WHEREAS, Agency owns and operates the Project Site(s}, and is in need of energy and water cost saving
equipment and services designed to save energy and associated energy costs at said Project Sites; and

WHEREAS, Agency has been authorized to enter into a third party financing agreement for all professional
services, equipment and construction for the purchase and installation of energy and water cost savings
measures, collectively referred to as the “Work” (as hereinafter defined); and

WHEREAS, Contractor has developed or become knowledgeable about certain procedures for controlling
energy and water consumption through services provided and equipment installed and maintained at
project sites similar in scope and scale of Agency; and

WHEREAS, Contractor was awarded a Statewide Price Agreement {#90-000-18-0001AH) with the State of
New Mexico pursuant to a Request for Proposal, published and reviewed in accordance with the New
Mexico Procurement Code, NMSA 1978, Sections 13-1-22 et seq., which resulted in the award of a
contract for the Investment Grade Audit and Project Development Proposal {as hereinafter defined), after
a determination that its services were most advantageous to the Agency; and

WHEREAS, Contractor has made an assessment of the utility consumption characteristics of the Project
Site{s) and existing Equipment described in Schedule Q (Description of Project Site(s)), which was
deliverad to Agency as an investment-Grade Energy Audit Report which Agency has approved and is
attached as Appendix D; and

WHEREAS, Agency desires to retain Contractor to purchase, install and service certain energy and water
cost savings equipment and to provide other services and strategies described in the attached Schedules,
for the purpose of achieving energy and water cost reductions within Project Site(s), as more fully
described herein; and

WHEREAS, Agency is authorized under the New Mexico Constitution and the Public Building Energy
Efficiency and Water Conservation Act (the “Act”), NMSA 1978, Sections 6-23-1 et seq., to enter into this
Contract for the purposes set forth herein.

NOW, THEREFORE, in consideration of the mutual promises and covenants contained herein, and
intending to be legally bound hereby, Agency and Contractor hereto covenant and agree that the
following Schedules, Exhibits and Appendices are attached hereto (or will be, as provided in this Contract)
and are made a part of this Contract by reference.
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IT IS AGREED BETWEEN THE PARTIES:

1. Definitions.
a. “Commencement Date” means the date described in Section 6 {Commencement Date);
b. “Contract” means this Energy Performance Contract and all Schedules, Exhibits, and

Appendices attached hereto;

C. “Contract Sum” means the sum of all materials, labor, auditing, design, engineering,
project construction management fees, overhead, profit, contingency, subcontracted
services related to the project;

d. “Energy and Cost Savings Guarantee” means the guarantee of Schedule A (Savings
Guarantee) that is achieved as a result of the installation and operation of the Equipment
and provision of services provided for in this Contract as specified in Schedule |
{Compensation to Contractor for Annual Services) and in accordance with the Savings
Calculation Formula as set forth in Schedule C (Savings Measurement and Verification
{(M&YV) Plan; Post-Retrofit M&V Plan; Annual M&V Reporting Requirements);

e. “Energy and Water Cost Savings” means the savings as provided in Schedule A {Savings
Guarantee);
f. “Equipment” means the material goods enumerated in Schedule R {Equipment to be

Installed by Contractor} that is now, or hereafter from time to time, attached hereto and
incorporated herein by reference, together and with any and all additions, medifications,
attachments, replacements and parts thereof;

E. “Event of Default” means those events described in Sections 65 {Events of Default by
Contractor) and 64 {Events of Default by Agency) hereof;

h. “Guarantee Period” or “Performance Guarantee Period” means the period of time during
which the Contractor has guaranteed energy savings. That period shall commence upon
project completion, as specified in Schedule S (Construction and Installation Schedule)
and conclude 25 years thereafter.

i. “Interim Period” means the period from contract execution until the Commencement
Date;

j- “Investment Grade Audit” means a study by the Contractor selected for a particular
energy performance contracting project, which includes detailed descriptions of the
improvements recommended for the project, the estimated costs of the improvements
and the utility and operations and maintenance cost savings projected to result from the
recommended improvements;

k. “Project Site{s)” means the facilities of the Agency in need of energy and water saving
equipment and services designed to reduce consumption and associated costs at said
Project Site(s);
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“Qualified Provider” means the Contractor, who is a person experienced in the design,
implementation and installation of energy or water conservation measures and who
meets the experience qualifications developed by the Energy, Minerals and Natural
Resources Department (EMNRD) for energy conservation measures or the Office of the
State Engineer for water conservation measures;

“Substantial Completion” means the stage in the progress of the Work where the Work is
sufficiently complete in accordance with the Contract Documents so that the Agency can
utilize and take beneficial use of the Work for its intended use or purpose.

“Work” means the Equipment, materials, professional services and construction services
forthe project at the Agency's Project Site, as described by this Contract and attachments.

2. Scope of Work.

Contractor shall:

perform and complete the Work at the Agency’s Project Site, as defined and described in
this Contract and the attached Schedules, Exhibits, and Appendices;

provide the Equipment, together with installation, maintenance and other services as
provided herein, as in Schedule R {(Equipment to be Installed by Contractor) based upon
the terms and conditions set forth in Schedule S (Construction and Installation Schedule);

provide the Work and all related services identified in Schedule R (Equipment to be
Installed by Contractor) and the services detailed in Schedule BB (Contractor’s
Maintenance Responsibilities) and Schedule J (Compensation to Contractor for Annual
Services);

supervise and direct the Work and shall be responsibie for the engineering, design, and
quality control; construction means, methods, techniques, sequences, and procedures;
and for coordinating all portions of the Work under this Contract; and

3. Compensation.

a.

The Agency shall pay to the Contractor in full payment for services satisfactorily
performed pursuant to the Scope of Work at the rate of fourteen-million two-hundred-
forty-one-thousand one-hundred-eighty-five dollars (514,241,185} in FY2021/FY2022.
The New Mexico gross receipts tax levied on the amounts payable under this Contract in
FY2021/FY2022 totaling one-million two-hundred-one-thousand six-hundred dollars
{$1,201,600) shall be paid by the Agency to the Contractor. The total amount payable to
the Contractor under this Contract, including gross receipts tax and expenses, shall not
exceed fifteen-million four-hundred-forty-two-thousand seven-hundred-eighty-five
dollars (515,442,785} in FY2021/FY2022.

Payment in FY2021/FY2022 is subject to availability of funds pursuant to the
Appropriations Paragraph set forth below and to any negotiations between the parties
from year to year pursuant to Paragraph 1, Scope of Work. All invoices must be received
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by the Agency no later than fifteen {15} days after the termination of the Fiscal Year in
which the services were delivered. Invoices received after such date WILL NOT BE PAID.

The total amount payable to the Contractor under this Contract, including gross receipts
tax and expenses shall not exceed fifteen-million four-hundred-forty-two-thousand
seven-hundred-eighty-five dollars (515,442,785} as set forth in Schedule H {Final Project
Cost & Project Cash Flow Analysis). This amount is a maximum and not a guarantee that
the work assigned to the Contractor under this Contract to be performed shall equal the
amount stated herein. Payment terms are described in Schedule | {Financing Contract
and Payment Schedule).

Contractor must submit a detailed statement accounting for all services performed and
expenses incurred. If the Agency finds that the services are not acceptable, within thirty
days after the date of receipt of written notice from the Contractor that payment is
requested, it shall provide the Contractor a letter of exception explaining the defect or
objection to the services, and outlining steps the Contractor may take to provide remedial
action. Upon certification by the Agency that the services have been received and
accepted, payment shall be tendered to the Contractor within thirty days after the date
of acceptance. If payment is made by mail, the payment shall be deemed tendered on the
date it is postmarked. However, the Agency shall not incur late charges, interest, or
penalties for failure to make payment within the time specified herein.

This Contract shall terminate upon conclusion of the performance guarantee period
unless terminated pursuant to paragraph 4, infra, or paragraph 5. In accordance with
NMSA 1978, Section 13-1-150, no contract term for a professional services contract,
including extensions and renewals, shall exceed four years, except as set forth in NMSA
1978, Section 13-1-150. An exception is provided for contracts entered into pursuant to
the Public Facility Energy Efficiency and Water Conservation Act NMSA 1978}, Section 6-
23-1 et seq., the term of which shall not exceed twenty-five years, including all extensions
and renewals.

Subject to the following sentence, the term of this Contract shall be defined by the
Performance Guarantee Period. Nonetheless, the Contract shall be effective and binding
upon the parties immediately upon its execution, and the period from contract execution
until the Commencement Date shall be known as the "Interim Period". All energy savings
achieved during the interim period will be fully credited to the Agency, and if required,
can be attributed by the Contractor to offset a shortfall in the first year guaranteed
savings if properly verified.

Termination.

Termination. This Contract may be terminated by the Agency upon written notice
delivered to the Contractor at least ten (10} days prior to the intended date of
termination. By such termination, the Contractor may not nullify obligations already
incurred for performance or failure to perform prior to the date of termination.
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Notwithstanding the foregoing, this Contract may be terminated immediately upon
written notice to the Contractor if the Contractor becomes unable to perform the services
contracted for, as determined by the Agency or if, during the term of this Contract, the
Contractor or any of its officers, employees or agents is indicted for fraud, embezzlement
or other crime due to misuse of state funds or due to the Appropriations paragraph
herein. THIS PROVISION IS NOT EXCLUSIVE AND DOES NOT WAIVE THE AGENCY'S OTHER
LEGAL RIGHTS AND REMEDIES CAUSED BY THE CONTRACTOR'S DEFAULT/BREACH OF THIS
CONTRACT.

Termination Management. Immediately upon receipt by the Contractor of notice of
termination of this Contract, the Contractor shall: 1) not incur any further obligations for
salaries, services or any other expenditure of funds under this Contract without written
approval of the Agency; 2) comply with all directives issued by the Agency in the notice of
termination as to the performance of work under this Contract; and 3} take such action
as the Agency shall direct for the protection, preservation, retention or transfer of all
property titled to the Agency and records generated under this Contract. Any non-
expendable personal property or equipment provided to or purchased by the Contractor
with contract funds shall become property of the Agency upon termination and shail be
submitted to the Agency as soon as practicable.

Commencement Date.

The Commencement Date shall be the first day of the month after the month in which all
schedules are in final form and accepted by Agency and Contractor shall have delivered a
Notice to Agency that it has installed and commenced operating all of the Equipment
specified in Schedule R (Equipment to be Installed by Contractor} and in accordance with
the provisions of Schedule $ {Construction and Installation Schedule) and Schedule T
{Systems Start-Up and Commissioning; Operating Parameters of Instatled Equipment);
and the Agency has inspected and accepted said installation and operation as evidenced
by the Certificate of Acceptance as set forth in Exhibit VI (Certificate of Project Substantial
Completion}.

Notwithstanding anything to the contrary in Sections herein {Purchase and Sale;
Commencement Date and Terms; Interim Period}, the Commencement Date shall not
occur and the Agency shall not be required to accept the work under this Contract unless
and until all Equipment installation for the Project Site(s) is completed by Contractor in
accordance with the terms and conditions of this Contract. Agency shall have 10 days
after notification by the Contractor to inspect and accept the Equipment. Agency reserves
the right to reject the Equipment if installation fails to meet reasonable standards of
workmanship, does not comply with applicable building codes, or is otherwise not in
compliance with this Contract. Contractor shall not be paid in full, including retainage,
until after the punch list is completed and Contractor has satisfied any and all claims for
labor and materials and the Certificate of Acceptance has been signed. The Certificate of
Acceptance will not be unreasonably withheld by the Agency.
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C. Compensation payments due to Contractor for on-going services and maintenance under
this Contract as set forth in Schedule J (Compensation to Contractor for Annual Services)
shall begin no earlier than 90 days from the Commencement Date as defined herein.

7. Performance Measures.
Contractor shall substantially perform the following Agency Performance Measures:

a. Contractor will perform the Work and provide the Equipment in accordance with the
scope of work indicated in Schedule R (Equipment to be Installed by Contractor) based
upon the terms and conditions set forth in Schedule S {Construction and Installation
Schedule);

b. Contractor’s Work shalt create the savings indicated in Schedule A (Savings Guarantee)
and Schedule D (Operations and Maintenance O&M Savings), all as collectively indicated
in Schedule H {Final Project Cost & Project Cash flow Analysis)

Agency Performance Measures documentation is provided as Attachment |.

8. Contractor is Qualified Provider.

Contractor is certified as a Qualified Provider by NM-GSD to perform the Work, pursuant to NMSA 1978,
Sections 6-23-2F and 6-23-5 and as shown by Exhibit Il {NM-GSD Certification of Contractor as Qualified
Provider).

9. Investment-Grade Energy Audit Report and Project Development Proposal.

Contractor has provided the complete Investment-Grade Energy Audit Report and Project Development
Proposal of the Project Site(s), as set forth in Appendix D {Investment-Grade Energy Audit and Project
Proposal Contract) and dated August 21, 2020. The Investment-Grade Energy Audit Report includes all
energy conservation measures agreed upon by the Agency and Contractor for implementation in the
Work. The guaranteed energy savings of energy conservation measures stated in the Investment-Grade
Energy Audit Report appear to be accurately estimated and reasonable and are certified by NM-EMNRD
and NM-0OSE, as shown in Exhibit IV (NM-EMNRD and NM-OSE Certification of Guaranteed Energy
Savings).

10. Schedules, Exhibits and Appendices.

Contractor has provided and Agency has approved the Schedules, Exhibits and Appendices, copies of
which are attached hereto {or will be as provided for in the Contract), set forth in their entirety as
Attachment Il and made a part of this Contract by reference.

i1. Purchase and Sale.

10
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a. Agency agrees to fund all or a portion of the Equipment through a third-party financier,
the debt service schedule for which, following funding becoming available pursuant
thereto, shall be attached hereto as Schedule | (Financing Agreement and Payment
Schedule).

b. Contractor shall be responsible to pay for all labor, materials, equipment, tools,
construction equipment and machinery, transportation and other facilities and services
necessary for the proper execution and completion of the Work.

12. Energy Usage Records and Data.

Agency has furnished and shall continue to furnish {or authorize its energy suppliers to furnish} during the
Term of this Contract to Contractor or its designee, upon its request, all of its records and complete data
concerning energy and water usage and related maintenance for the Project Site(s).

13. Location and Access.

Contractor acknowledges that there exists sufficient space on the Project Site{s) for the installation and
operation of the Equipment. Agency shall take reasonable steps to protect such Equipment from harm,
theft and misuse during the term of this Contract. Agency shall provide access to the Project Site(s) for
Contractor to perform any function related to this Contract during regular business hours, or such other
reasonable hours as may be requested by Contractor and acceptable to the Agency. Contractor shall be
granted immediate access to make emergency repairs or corrections as it may, in its discretion, determine
are needed. The Contractor's access to Project Site(s) to make emergency repairs or corrections as it may
determine are needed shall not be unreasonably restricted by the Agency. Contractor shall immediately
notify the Agency when emergency action is taken and follow up with written notice within three (3)
business days specifying the action taken, the reasons therefore, and the impact upon the Project Site(s),
if any.

14 Permits and Approvals.

Agency shall use its best efforts to assist the Contractor in obtaining all necessary permits and approvals
for installation of the Equipment. In no event shall the Agency, however, be responsible for payment of
any permit fees. The equipment and the operation of the equipment by Contractor shall at all times
conform to all federal, state and local code requirements. Contractor shall furnish copies of each permit
or license which is required to perform the work to the Agency before the Contractor commences the
portion of the work requiring such permit or license.

15. Coordination During Instaliation.

The Agency and Contractor shall coordinate the activities of Contractor's equipment installers with those
of the Agency, its employees, and agents. Contractor shall not commit or permit any act which will
interfere with the performance of business activities conducted by the Agency or its employees without
prior written approval of the Agency.

16. Construction Schedule; Equipment Installation.

11
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Construction and equipment installation shall proceed in accordance with the construction schedule
approved by the Agency and attached as Schedule S (Construction and Equipment Installation Schedule).

17. Systems Startup and Equipment Commissioning.

The Contractor shall conduct a thorough and systematic performance test of each element and total
system of the installed Equipment in accordance with the procedures specified in Schedule T (Systems
Start-Up and Commissioning; Operating Parameters of Installed Equipment} and prior to acceptance of
the project by the Agency as specified in Exhibit VI {Certificate of Project Substantial Completion). Testing
shall be designed to determine if the Equipment is functioning in accordance with both its published
specifications and the Schedules to this Contract, and to determine if modified building systems,
subsystems ar components are functioning properly within the new integrated environment. The
Contractor shall provide notice to the Agency of the scheduled test(s) and the Agency and/or its designees
shall have the right to be present at any or all such tests conducted by Contractor and/or manufacturers
of the Equipment. The Contractor shall be responsible for correcting and/or adjusting all deficiencies in
systems and Equipment operations that may be observed during system commissioning procedures as
specified in Schedule T (Systems Start-Up and Commissioning; Operating Parameters of Installed
Equipment). The Contractor shall be responsible for correcting and/or adjusting all deficiencies in
Equipment operation that may be observed during system testing procedures. Prior to Agency acceptance
Contractor shall also provide the Agency with reasonably satisfactory documentary evidence that the
Equipment installed is the Equipment specified in Schedule R (Equipment to be Installed by Contractor).

18. Equipment Warranties.

a. Contractor warrants that all equipment sold and installed as part of this Contract is new,
will be materially free from defects in materials or workmanship, will be instailed properly
in a good and workmanlike manner, and will function properly for a period of at least one
(1) year from the date of the Substantial Completion for the particular energy
conservation measure, if operated and maintained in accordance with the procedures
established per building. Substantial Completion does not occur until the Equipment or
system has been commissioned, accepted, and Exhibit V (Certificate of Acceptance -
Measure) is fully executed.

b. After the warranty period, the Contractor shall have no responsibility for performing
maintenance, repairs, or making manufacturer warranty claims relating to the
Equipment, except as provided in Schedule BB (Contractor's Maintenance
Responsibilities).

c. Contractor further agrees to assign to the Agency all available manufacturer’s warranties
relating to the Equipment and include such written warranties in the O&M manuals.
Contractor will have no responsibility for performing repairs beyond the 1-year warranty
period.

d. All warranties, to the extent transferable, shall be transferable and extend to the Agency.
The warranties shall specify that only new, not reconditioned, parts may be used and
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installed when repair is necessitated by malfunction. All extended warranties shall be
addressed as the property of the owner and appropriately documented and titled.

Notwithstanding the above, nothing in this Section shall be construed to alleviate/relieve
the Contractor from complying with its obligations to perform under all terms and
conditions of this Contract and as set forth in all attached Schedules.
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19. Standards of Comfort.

Agency shall maintain and operate the Equipment in a manner which will provide the standards of heating,
cooling, ventilation, hot water supply, and lighting quality and levels as described in Schedule U {Standards
of Comfort). During the term of this Contract, Contractor and Agency will maintain, according to Schedule
BB {Contractor’'s Maintenance Responsibilities) and Schedule CC {Agency’s Maintenance Responsibilities),
and operate the Equipment in a manner that will provide the standards of comfort and levels of operation
as described in Schedule U {Standards of Comfort).

20, Environmental Requirements, Excluded Material and Activities.

Agency recognizes that in connection with the installation and/or service or maintenance of Equipment
at Agency’s Project Site(s}, Contractor may encounter, but is not responsible for, any work relating to (i)
asbestos, materials containing asbestos, or the existence, use, detection, removal, containment or
treatment thereof; {ii} fungus (any type of form of fungi, including mold or mildew, and mycotoxins,
spores, scents or by-products produced or released by fungi); {iii) incomplete or damaged work or systems
or code violations that may be discovered during or prior to the work of this Contract; or (iv}) poliutants,
hazardous wastes, hazardous materials, contaminants other than those described in this Section below
{collectively “Hazardous Materials”), or the storage, handling, use, transportation, treatment, or the
disposal, discharge, leakage, detection, removal, or containment thereof, The materials and activities
tisted in the foregoing sentence are referred to as “Excluded Materials and Activities.” Agency agrees that
if performance of work involves any Excluded Materials and Activities, Agency will perform or arrange for
the performance of such work and shall bear the sole risk and responsibility therefore. In the event
Contractor discovers Hazardous or Excluded Materials, Contractor shall immediately cease work, remove
ali Contractor personnel or subcontractors from the site, and notify the Agency. The Agency shall be
responsible to handle such Materials at its expense. Contractor shall undertake no further work on the
Project Site(s} except as authorized by the Agency in writing. Notwithstanding anything in this Contract
to the contrary, any such event of discovery or remediation by the Agency shall not constitute a default
by the Agency. In the event of such stoppage of work by Contractor, the Time for Completion of Work
will be automatically extended by the amount of time of the work stoppage and any additional costs
incurred by Contractor as a result will be added by Change Order.

Contractor shall be responsible for any hazardous or other materials, including, without limitation, those
listed in this section that it may bring to the Project Site(s).

21, Polychlorinated Biphenyl (PCB) Ballasts; Mercury Lamps.

a. Contractor shall enter into an agreement with an approved PCB ballast disposal company
that will provide an informational packet, packing receptacles and instructions, labels and
shipping materials, transportation, and recycling or incineration services for PCB ballasts.
All capaciters and asphalt potting compound materials removed from Agency’s PCB
ballasts will be incinerated in a federally approved facility. After proper disposal, a
Certificate of Destruction will be provided by the approved facility to the Agency.
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Contractor’s responsibility shall be for the proper and legal management of any of
Agency’s PCB ballasts removed as a resuit of the installation of the Equipment and shall
be limited only until said PCB hallasts are loaded onto an approved PCB ballast disposal
Contractor’s vehicle for transportation.

b. Contractor shall enter into an agreement with an approved lamp disposal company, who
will provide approved containers, materials required to label, transportation, recycling or
incineration in accordance with EPA requirements, and a copy of the manifest.

c. Agency agrees to sign manifests of ownership for all PCB ballasts and mercury lamps
removed from the Project Site(s).

22. Training by Contractor.

The Contractor shall conduct the training program described in Schedule V (Contractor's Training
Responsibilities) hereto. The must be completed prior to acceptance of the Equipment installation. The
Contractor shall provide ongoing training whenever needed with respect to updated or altered
Equipment, including upgraded software. Such training shall be provided at no charge to the Agency and
shall have no effect on prior acceptance of Equipment installation.

23. Equipment Service, Actions by Contractor.

Contractor shall provide all service, repairs, and adjustments to the Equipment installed under terms of
this Contract pursuant to Schedule BB {Contractor's Maintenance Responsibilities). Agency shall incur no
cost for Equipment service, repairs, and adjustments, except as set forth in Schedule | (Compensation to
Contractor for Annual Services), provided, however, that when the need for maintenance or repairs
principally arises due to the negligence or willful misconduct of the Agency or any employee or other
agent of Agency, and Contractor can so demonstrate such causal connection, Contractor may charge
Agency for the actual cost of the maintenance or repair inscfar as such cost is not covered by any warranty
or insurance proceeds.

24, Malfunctions and Emergencies.

a. Agency shall use its best efforts to notify the Contractor or its designated subcontractors
within 24 hours after the Agency's actual knowledge and occurrence of: (i} any
malfunction in the operation of the Equipment or any preexisting energy related
equipment that might materially impact upon the guaranteed energy savings, (ii}) any
interruption or alteration to the energy supply to the Project Site(s), or (iii} any alteration
or modification in any energy-refated equipment or its operation.

b. Where Agency exercises due diligence in attempting to assess the existence of a
malfunction, interruption, or alteration it shall be deemed not at fault in failing to
correctly identify such conditions as having a material impact upon the guaranteed energy
savings. Agency shall notify Contractor within twenty-four (24) hours upon its having
actual knowledge of any emergency condition affecting the Equipment. Contractor shall
respond or cause its designee(s) to respond within 72 hours and shall promptly proceed
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with corrective measures. Any telephonic notice of such conditions by Agency shall be
followed within three business days by written notice to Contractor from Agency. If
Agency unreasonably delays in so notifying Contractor of a malfunction or emergency,
and the malfunction or emergency is not otherwise corrected or remedied, Contractor
may charge Agency for its loss, due to the delay, associated with the guaranteed savings
under this Contract for the particular time period, provided that Contractor is able to
show the direct causal connection between the delay and the loss.

€. The Contractor shall provide a written record of all service work performed. This record
will indicate the reason for the service, description of the problem and the corrective
action performed.

25. Actions by Agency.

Agency shall not move, remove, modify, alter, or change in any way the Equipment or any part thereof
without the prior written approval of Contractor except as set forth in Schedule CC {Agency's Maintenance
Responsibilities). Notwithstanding the foregoing, the Agency may take reasonable steps to protect the
Equipment if, due to an emergency, it is not possible or reasonable to notify the Contractor before taking
any such actions. In the event of such an emergency, the Agency shall take reasonable steps to protect
the Equipment from damage or injury and shall follow instructions for emergency action provided in
advance by the Contractor. Agency agrees to maintain the Project Site(s) in good repair and to protect
and preserve all portions thereof which may in any way affect the operation or maintenance of the
Equipment,

26. Modification of Equipment.

During the Term of this Contract, Agency will not, without the prior written consent of Contractor, affix
or install any accessory Equipment or device on any of the Equipment if such addition will change orimpair
the originally intended functions, value or use of the Equipment without Contractor’s prior written
approval, which shall not be unreasonably withheld.

27. Upgrade or Alteration of Equipment.

a. Contractor shall at all times have the right, subject to Agency's prior written approval,
which approval shall not be unreasonably withheld, to change the Equipment, revise any
procedures for the operation of the Equipment or implement other energy saving actions
in the Project Site(s), provided that: (i} the Contractor complies with the standards of
comfort and services set forth in Schedule U (Standards of Comfort) herein; {ii) such
modifications or additions to, or replacement of the Equipment, and any operational
changes, or new procedures are necessary to enable the Contractor to achieve the
guaranteed energy and cost savings at the Project Site{s) and; ({iii) any cost incurred
relative to such modifications, additions or replacement of the Equipment, or operational
changes or new procedures shall be the responsibility of the Contractor.

b. All modifications, additions or replacements of the Equipment or revisions to operating
or other procedures shall be described in a supplemental Schedule(s) to be provided to
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the Agency for approval, which shall not be unreasonably withheld, provided that any
replacement of the Equipment shall, unless otherwise agreed, be new and have equal or
better potential to reduce energy consumption at the Project Site{s) than the Equipment
being replaced. The Contractor shall have the right to update any and all software to be
used in connection with the Equipment in accordance with the provisions of Section 41
{Ownership of Certain Proprietary Rights) and Schedule BB (Contractor’s Maintenance
Responsibilities). All replacements of and aiterations or additions to the Equipment shall
become part the Equipment described in Schedule R (Equipment to be Installed by
Contractor} and shall be covered by the provisions and terms of Section 16 {Construction
Schedule; Equipment Installation).

Material Change Defined.

a.

A Material Change shall include any change in or to the Project Site(s), whether structural,
operational or otherwise in nature which reasonably could be expected, in the judgment
of the Agency, to increase or decrease annual energy consumption in accordance with
the provisions and procedures set forth in Schedule B (Baseline Energy Consumption;
Methodology to Adjust Baseline) and Schedule C {(Savings Measurement and Verification
Plan; Post-Retrofit M&Y Plan; Annual M&Y Reporting Requirements) by at least 3.0%
after adjustments for climatic variations.

Actions by the Agency which may result in a Material Change include, but are not limited
to, the following:

i) manner of use of the Project Site{s) by the Agency; or

it} hours of operation for the Project Site{s} or for any equipment or energy using
systemns operating at the Project Site(s); or

iii) Permanent changes in the comfort and service parameters set forth in Schedule
U (Standards of Comfort}; or

iv) occupancy of the Project Site(s); or

v} structure of the Project Site(s); or

vi) types and guantities of equipment used at the Project Site(s) or
vii} modification, renovation, or constructicn at the Project Site{s}; or

viii) the Agency's failure to provide maintenance of and repairs to the Equipment in
accordance with Schedule CC (Agency's Maintenance Responsibilities); or

ix} any other conditions other than climate affecting energy use at the Project Site{s)
including but not limited to the replacement, addition or removal of energy and
water consuming devices whether plug in or fixed assets,

X} casualty or condemnation of the Project Site(s) or Equipment, or
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xi} changes in utility provider or utility rate classification, or

xii} any other conditions other than climate affecting energy or water use at the
Project Site(s).

xiii) Modifications, alterations or overrides of the energy management system
schedules or hours of operation, set back/start up or holiday schedules.

xiv) Other changes described in Schedule B.

29. Reported Material Changes; Notice by Agency.

The Agency shall use its best efforts to deliver to the Contractor a written notice describing all actual or
proposed Material Changes in the Project Site(s) or in the operations of the Project Site(s) at least 30 days
before any actual or proposed Material Change is implemented or as soon as is practicable after an
emergency or other unplanned event. Notice to the Contractor of Material Changes which results because
of a bona fide emergency or other situation which precludes advance notification shall be deemed
sufficient if given by the Agency within 72 hours after having actual knowledge that the event constituting
the Material Change occurred or was discovered by the Agency to have occurred.

30. Other Adjustments.

As agreed in Section 29 {Reported Material Changes; Notice by Agency} Agency will alert Contractor of
materials changes as known. Both parties have a vested interest in meeting the guaranteed savings of
the Contract. As such, the Contractor shall work with the Agency to investigate, identify, and correct any
changes that prevent the guaranteed savings from being realized. As a result of such investigation,
Contractor and Agency shall determine what, if any, adjustments to the baseline will be made in
accordance with the provisions set forth in Schedule B (Baseline Energy Consumption; Methodology to
Adjust Baseline) and Schedule C {Savings Measurement and Verification Plan; Post-Retrofit M&Y Plan;
Annual M&V Reporting Requirements). Any disputes between the Agency and the Contractor concerning
any such adjustment shall be resolved in accordance with the provisions of Schedule i) (Alternative
Dispute Resolution Procedures) hereto.

31. Corrective Action; Accuracy of the Services.

a. Contractor shall perform all tasks/phases under the Contract, including construction, and
instait the Equipment in such a manner so as not to harm the structural integrity of the
buildings or their operating systems and so as to conform to the standards set forth in
Schedule U {Standards of Comfort) and the construction schedule specified in Schedule S
(Construction and Installation Schedule). Contractor shall repair and restore to its original
condition any area of damage caused by Contractor's performance under this Contract.
The Agency reserves the right to review the work performed by Contractor and to direct
Contractor to take certain corrective action if, in the opinion of the Agency, the structural
integrity of the Project Site(s} or its operating system is or will be harmed. All costs
associated with such corrective action to damage caused by Contractor's performance of
the work shall be borne by Contractor.
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b. Contractor shall remain responsible for the professional and technical accuracy of all
services performed, whether by the Contractor or its subcontractors or others on its

behalf, throughout the term of this Contract.

32. Annual Reporting Requirements.

At the end of each year during the guarantee period as specified in Schedule A {Savings Guarantee)} and
no later than ninety (90} days thereafter, the Contractor shall complete and submit the data required in
Schedule C {Savings Measurement and Verification Plan; Post-Retrofit M&YV Plan; Annual M&YV Reporting
Requirements).

33. Other Documents.

This Contract incorporates herein and makes a part hereof the entire Request for Proposal and Project
Development Proposal, labeled Appendix A and B, respectively. Notwithstanding, the provisions of this
Contract and the attached Schedules, Exhibits and Appendices shail govern in the event of any
inconsistencies between the Investment-Grade Energy Audit Report and the provisions of this Contract.

34. Energy and Cost Savings Guarantee.

Contractor has formulated and, subject to the adjustments provided for in Sections 28, 29 and 30
{Material Changes), has guaranteed the annual level of energy and water cost savings to be achieved as a
result of the installation and operation of the Equipment and provision of services provided for in this
Contract in accordance with the methods of savings measurement and verification as set forth in Schedule
C {Savings Measurement and Verification Plan; Post-Retrofit M&V Plan; Annual M&V Reporting
Requirements). The Energy and Cost Savings Guarantee is set forth in annual increments for the term of
the Contract as specified in Schedule A {Savings Guarantee)} and has been structured by the Contractor to
he sufficient to cover any and all annual payments required to be made by the Agency as set forth in
Schedule J (Compensation to Contractor for Annual Services) and Schedule 1 (Financing Agreement and
Payment Schedule}.

35. Annual Review and Reimbursement/Reconciliation.

a. Energy-related cost savings shall be measured and/or calculated as specified in Schedule
C {Savings Measurement and Verification Plan; Post-Retrofit M&V Plan; Annual M&V
Reporting Requirements} and a report provided within ninety {(90) days of the end of the
vear for the previous year for each anniversary of the Commencement Date.

b. Annual savings shall exceed annual payments each and every year while this Contract is
in effect. In the event the Energy and Cost Savings achieved during such guarantee year
are less than the Guaranteed Energy and Cost Savings as defined in Schedule A {Savings
Guarantee), Contractor shall pay the Agency an amount equal to the deficiency.

c. The Contractor shall remit such payments to the Agency within 60 days of written notice
by the Agency of such monies due. Such excess savings will be retained by the Agency
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and will not be allocated to shortfalls in savings in other years. In no event shall credit for
excess savings be used to satisfy saving guarantees in any other year(s) of the Contract.

36. Contractor Compensation and Fees.

Contractor has structured the Energy and Cost Savings Guarantee referred to in Section 34 above, to be
sufficient to include any and all annual payments required to be made by the Agency in connection with
financing/purchasing the Equipment to be installed by Contractor under this Contract as set forth in
Schedule { (Financing Agreement and Payment Schedule). Actual energy and operations savings achieved
by Contractor through the operation of Equipment and performance of services by Contractor shall be
sufficient to cover any and all annual fees to be paid by Agency to Contractor for the provision of services
as set forth and in accordance with the provisions of Schedules ) (Compensation to Contractor) and BB
(Contractor's Maintenance Responsibilities).

37. Billing Information Procedure.

a. Payments due to Contractor shall be calculated each quarter in the following manner:

i) By the 15th day after receipt, Agency shall provide Contractor with copies of all
energy bills for the Project Site(s) which it shall have received for the preceding
month;

i} Upon receipt of the required information, the Contractor shall calculate the
savings in accordance with the agreed-upon calculation formulae in Schedule C
(Savings Measurement and Verification Plan; Post-Retrofit M&V Plan; Annual
M&YV Reporting Requirements).

b. Based upon paragraphs (i) and (ii) above, Contractor shall prepare and send to Agency a
Measurement & Verification invoice which shall set forth for each year the amounts of
the energy and operations dollar savings calculated in accordance with Schedule C
{Savings Measurement and Verification Plan; Post-Retrofit M&V Plan; Annual M&V
Reporting Requirements)and for the services as provided for in Schedule J (Compensation
to Contractor for Annual Services). The invoice will set forth the total quarterly payment
due from the Agency.

38. Payment.

Agency shall pay the Contractor within 30 days of receipt of the Contractor's invoice.

39. Effective Date of Payment Obligation.

Notwithstanding the above provisions, Agency shall not be required to begin any payments to Contractor
under this Contract unless and until all equipment installation is completed by Contractor in accordance
with the provisions of Section 16 {Construction Schedule; Equipment Installation} and Schedule T
{Systems Start-Up and Commissioning; Operating Parameters of Installed Equipment), and accepted by
Agency as evidenced by the signed Certificate of Acceptance as set forth in Exhibit V (Certificate of
Acceptance - Measure), and unless and until said equipment is fully and properly functioning.
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49. Open Book Pricing.

Open book pricing will be required, such that the Contractor shall fully disclose all costs of materials and
labor purchased and subcontracted by the Contractor and a list of hourly rates and position descriptions
for labor or services provided by the Contractor. Estimates for the number of hours required for the
project and deviations of these budgeted hours shall require prior written approval by the owner or shall
not be paid. Contractor shall maintain cost accounting records on authorized work performed under
actual costs for labor and material, or other basis requiring accounting records. Contractor shall afford
Agency access to these records and preserve them for a period of three (3) years after final payment.
Costs will be evaluated through price analysis to compare costs with reasonable criteria such as
established catalog and market prices or historical prices. The pricing methodelogy and individual cost
markups disclosed during preliminary contract negotiations will be expected to be applied, providing the
scope and size of the project remain the same as assumed when markups were disclosed.

41, Ownership of Certain Proprietary Property Rights.

Agency shall not, by virtue of this Contract, acquire any interest in any formulas, patterns, devices, secret
inventions or processes, copyrights, patents, other intellectual or progprietary rights, or similar items of
property which are or may be used in connection with the Equipment. The Contractor shall grant to the
Agency a perpetual, irrevocable royalty-free license for any and all software or other intellectual property
rights necessary for the Agency to continue to operate, maintain, and repair the Equipment in a manner
that will yield guaranteed utility consumption reductions for the specified contract term. Contractor shall
not be liable for providing new versions of software or other enhancements if or unless such new versions
or enhancements are necessary to achieve the guaranteed utility consumption reductions.

42, Ownership of Existing Equipment.

Ownership of the equipment and materials presently existing at the Project Site(s) at the time of execution
of this Contract shail remain the property of the Agency even if it is replaced or its operation made
unnecessary by work performed by Contractor pursuant to this Contract. i applicable, Contractor shall
advise the Agency in writing of all equipment and materials to be replaced at the Project Site(s) and the
Agency shall within 5 days designate in writing to the Contractor which equipment and materials that
should not be disposed of off-site by the Contractor. It is understood and agreed to by both Parties that
the Agency shall be responsible for and designate the location and storage for any equipment and
materials that should not be disposed of off-site. The Contractor shall be responsibie for the disposal of
all equipment and materials designated by the Agency as disposable off-site in accordance with all
applicable laws and regulations regarding such disposal.

43, Damages to Equipment or Property.

Contractor shall be responsible for (i} any damage to the Equipment or other property on the Project
Site{s} and (ii} any personal injury where such damage or injury occurs as a result of Contractor's
performance under this Contract.
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44, Appropriations.

The terms of this Agreement are contingent upon sufficient appropriations and authorization being made
by the Governing Body for the performance of this Agreement. If sufficient appropriations and
authorization are not made by the Gverning Body, this Agreement shall terminate immediately upon
written notice being given by the Agency to the Contractor. The Agency's decision as to whether sufficient
appropriations are available shall be accepted by the Contractor and shall be final. If the Agency proposes
an amendment to the Agreement to unilaterally reduce funding, the Contractor shall have the option to
terminate the Agreement or to agree to the reduced funding, within thirty (30) days of receipt of the
proposed amendment.

45, Status of Contractor.

The Contractor and its agents and employees are independent contractors performing professional
services for the Agency and are not employees of the State of New Mexico. The Contractor and its agents
and employees shall not accrue leave, retirement, insurance, bonding, use of state vehicles, or any other
benefits afforded to employees of the State of New Mexico as a result of this Contract. The Contractor
acknowledges that all sums received hereunder are reportable by the Contractor for tax purposes,
including without limitatien, self-employment, and business income tax. The Contractor agrees not to
purport to bind the State of New Mexico unless the Contractor has express written authority to do so, and
then only within the strict limits of that authority.

46. Subcontracting.

The Contractor shall notify the Agency of all subcontractors delivering any portion of the services to be
performed under this Contract.

a7, Release.

Final payment of the amounts due under this Contract shall operate as a release of the Agency, its officers
and employees, from all liabilities, claims and obligations whatsoever arising from or under this Contract.

48, Confidentiality.

Any confidential information provided to or developed by the Contractor in the performance of this
Contract shall be kept confidential and shall not be made available to any individual or organization by
the Contractor without the prior written approval of the Agency. Contractor’s systems, methods, means
and methodologies of evaluating, implementing, and performing under this Agreement shall be
considered confidential. When any request for disclosure of such information is made under the New
Mexico Inspection of Public Records Act, Agency shall provide prompt notice to Contractor so that
Contractor may have the opportunity to object.
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49, Product of Service — Copyright.

All materials developed or acquired by the Contractor under this Agreement shall be the property of the
Contractor.

50. Conflict of Interest; Governmental Conduct Act.

The Contractor warrants that it presently has no interest and shall not acquire any interest, direct or
indirect, which would conflict in any manner or degree with the performance or services required under
the Contract. The Contractor certifies that the requirements of the Governmental Conduct Act, NMSA
1978, Sections 10-16-1 through 10-16-18, regarding contracting with a public officer or state employee or
former state employee have been followed.

51. Amendment.

This Contract shall not be altered, changed or amended except by instrument in writing executed by the
parties hereto.

52. Merger.

This Contract incorporates all the agreements, covenants and understandings between the parties hereto
concerning the subject matter hereof, and all such covenants, agreements and understandings have been
merged into this written Contract. No prior agreement or understanding, oral or otherwise, of the parties
or their agents shall be valid or enforceable unless embodied in this Contract.

53. Penalties for violation of law.

The Procurement Code, NMSA 1978, Sections 13-1-28 through 13-1-199, imposes civil and criminal
penalties for its violation. In addition, the New Mexico criminal statutes impose felony penalties for illegal
bribes, gratuities and kickbacks.

54, Equal Opportunity Compliance.

The Contractor agrees to abide by all federal and state laws and ruies and regulations, and Santa Fe City
Code, pertaining to equal employment opportunity. In accordance with ali such laws of the State of New
Mexico, the Contractor assures that no person in the United States shall, on the grounds of race, religion,
color, national origin, ancestry, sex, age, physical or mental handicap, or serious medical condition,
spousal affiliation, sexual orientation or gender identity, be excluded from employment with or
participation in, be denied the benefits of, or be otherwise subjected to discrimination under any program
or activity performed under this Contract. If Contractor is found not to be in compliance with these
requirements during the life of this Contract, Contractor agrees to take appropriate steps to correct these
deficiencies.
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55. Applicable Law.

The laws of the State of New Mexico shall govern this Contract, without giving effect to its choice of law
provisions. Venue shall be proper only in a New Mexico court of competent jurisdiction in accordance
with NMSA 1978, Section 38-3-1 {G}. By execution of this Contract, Contractor acknowledges and agrees
to the jurisdiction of the courts of the State of New Mexico over any and all lawsuits arising under or out
of any term of this Contract.

56. Insurance.

If the services contemplated under this Agreement will be performed on or in Agency facilities or property,
the Contractor shall maintain in force during the entire term of this Agreement, the following insurance
coverage(s), naming the Agency as additional insured.

A, Commercial General Liability insurance shall be written on an occurrence basis and be
a broad as ISO Form CG 00 01 with limits not less than $2,000,000 per occurrence and $2,000,000 in the
aggregate for claims against bodily injury, personal and advertising injury, and property damage. Said
policy shall include broad form Contractual Liability coverage and be endorsed to name the Agency of
Santa Fe their officials, officers, employees, and agents as additional insureds.

B. Business Automobile Liabitity insurance for all owned, non-owned automobiles, with a
combined single limit not less than $1,000,000 per accident.

C. Broader Coverage and Limits. The insurance requirements under this Agreement shall
be the greater of (1) the minimum coverage and limits specified in this Agreement, or (2} the broader
coverage and maximum limits of coverage of any insurance policy or proceeds available to the Named
Insured. it is agreed that these insurance requirements shall not in any way act to reduce coverage that
is broader or that includes higher limits than the minimums required herein. No representation is made
that the minimum insurance requirements of this Agreement are sufficient to cover the obligations of
Contractor hereunder.

D. Contractor shall maintain the above insurance for the term of this Agreement and name
the Agency as an additional insured and provide for 30 days cancellation notice on any Certificate of
Insurance form furnished by Contractor. Such certificate shall also specifically state the coverage
provided under the policy is primary over any other valid and collectible insurance and provide a waiver
of subrogation.

57. Workers Compensation,

The Contractor agrees to comply with state laws and rules applicable to workers compensation benefits
for its employees. If the Contractor fails to comply with the Workers Compensation Act and applicable
rules when required to do so, this Contract may be terminated by the Agency.
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58. Records and Financial Audit.

The Contractor shall maintain detailed time and expenditure records that indicate the date; time, nature
and cost of services rendered during this Contract’s term and effect and retain them for a period of three
(3) years from the date of final payment under this Contract. The records shall be subject to inspection
by the Agency, the Department of Finance and Administration and the State Auditor. The Agency shall
have the right to audit billings both before and after payment. Payment under this Contract shall not
foreclose the right of the Agency to recover excessive or illegal payments.

59. Indemnification.

The Contractor shall defend, indemnify and hold harmless the Agency from all actions, proceeding, claims,
demands, costs, damages, attorneys’ fees and all other liabilities and expenses of any kind from any source
which may arise out of the performance of this Contract, caused by the negligent act or failure to act of
the Contractor, its officers, employees, servants, subcontractors or agents, or if caused by the actions of
any client of the Contractor resulting in injury or damage to persons or property during the time when the
Contractor or any officer, agent, employee, servant or subcontractor thereof has or is performing services
pursuant to this Contract. In the event that any action, suit or proceeding related to the services
performed by the Contractor or any officer, agent, employee, servant or subcontractor under this
Contract is brought against the Contractor, the Contractor shall, as soon as practicable but no later than
ten {10} days after it receives notice thereof, notify the legal counsel and insurer of the Agency by certified
mail.

60. Invalid Term or Condition.

If any term or condition of this Contract shall be held invalid or unenforceable, the remainder of this
Contract shall not be affected and shall be valid and enforceable.

61. Enforcement of Contract.

A party's failure to require strict performance of any provision of this Contract shall not waive or diminish
that party's right thereafter to demand strict compliance with that or any other provision. No waiver by
a party of any of its rights under this Contract shall be effective unless express and in writing, and no
effective waiver by a party of any of its rights shall be effective to waive any other rights.

62. Conditions Beyond Control Of The Parties.

Neither party will be responsible to the other for damages, loss, injury, or delay caused by conditions that
are beyond the reasonable control, and without the intentional misconduct or negligence of that party.
Such conditions {each, a “Force Majeure Event”} include, but are not limited to: acts of God; epidemics;
pandemics; viruses; quarantines; acts of government agencies; strikes; labor disputes; fires; explosions or
other casualties; thefts; vandalism; riots or war; acts of terrorism; electrical power outages; interruptions
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or degradations in telecommunications, computer, or electronic communications systems; changes in
Laws; or unavailability of parts, materials or supplies.

Notwithstanding any provision(s) of this Contract, if as a direct or indirect result of any virus, disease,
contagion, or any other widespread communicable disease that causes disruption, including but not
timited to COVID-19, (individually or together “Epidemic”} the Work is defayed, disrupted, suspended, or
otherwise impacted by, including, but not limited to (1) disruptions to material and/or equipment supply;
(2} iliness of the Contractor's workforce and/or unavailability of labor; (3} government quarantines,
shelter-in-place orders, closures or other mandates, restrictions and/or directives; (4) Agency restrictions
and/or directives; and/or (5} fulfillment of Contractor’s contractual or legal health and safety obligations
associated with an Epidemic; then the Contractor shall be entitled to an equitable adjustment to the
Contract Schedule and duration to account for such disruptions, suspensions, and impacts. To the extent
any of the causes identified herein results in an increase in the price of labor, materials, or equipment
used in the performance of the Work, Contractor shall be entitled to an equitable adjustment to the
Contract Price for such increases, provided Contractor presents documentation of such increases
{including the original prices and/or estimates} and evidence of the Contractor’s reasonable efforts to find
alternative sources of material or equipment supply and/or labor at the original/non-impacted prices
and/or estimates.

If a party ("performing party") shall be unable to reasonably perform any of its obligations under this
Contract due to a Force Majeure Event {or if Contractor is otherwise unable to perform any of its
obligations due to Agency failure to provide Contractor reasonable access to the premises to complete
the Work in accordance with the project schedule), performing party's obligations shall be suspended
until the said events shall have ended and, if applicable, an equitable adjustment in the time for
performance, price and payment terms, and the Energy Cost and Savings Guarantee shall be made.

63. Events of Default by Agency.

a. Each of the following events or conditions shall constitute an "Event of Default” by
Agency:

i)} any failure by Agency to pay Contractor any sum due for a service and
maintenance period of more than 45 days after written notification by Contractor
that Agency is delinquent in making payment and provided that Contractor is not
in default in its performance under the terms of this Contract; or

iiy any other material failure by Agency to perform or comply with the terms and
conditions of this Contract, including breach of any covenant contained herein,
provided that such failure continues for 30 days after notice to Agency
demanding that such failures to perform be cured or if such cure cannot be
effected in 30 days, Agency shall be deemed to have cured default upon the
commencement of a cure within 21 days and diligent subsequent completion
thereof; or
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any representation or warranty furnished by Agency in this Contract which was
false or misleading in any material respect when made.

12. Events of Default by Contractor.

a. Each of the following events or conditions shall constitute an "Event of Default" by
Contractor:

i}

i)

i)

iv)

vi)

vii)

the standards of comfort and service set forth in Schedule U (Standards of
Comfort) are not provided due to failure of Contractor to properly design, install,
maintain, repair or adjust the Equipment except that such failure, if corrected or
cured within 30 days after written notice by Agency to Contractor demanding that
such failure be cured, shall be deemed cured for purposes of this Contract; or

any representation or warranty furnished by Contractor in this Contract is false
or misleading in any material respect when made; or

failure to furnish and install the Equipment and make it ready for use within the
time specified by this Contract as set forth in Schedule R {Equipment to be
Installed by Contractor} and Schedule S (Construction and Installation Scheduie);
or

provided that the operation of the facility is not adversely affected and provided
that the standards of comfort in Schedule U {Standards of Comfort) are
maintained, any failure by Contractor to perform or comply with the terms and
conditions of this Contract, including breach of any covenant contained herein
except that such failure, if corrected or cured within 90 days after written notice
by the Agency to Contractor demanding that such failure to perform be cured,
shall be deemed cured for purposes of this Contract; or

any lien or encumbrance upon the equipment by any subcontractor, laborer or
material vendor of Contractor; or

the filing of a bankruptcy petition whether by Contractor or its creditors against
Contractor which proceeding shall not have been dismissed within 90 days of its
filing, or an involuntary assignment for the benefit of all creditors or the
liquidation of Contractor; or

faitlure by the Contractor to pay any amount due the Agency or perform any
obligation under the terms of this Contract or the Energy and Cost Savings
Guarantee as set forth in Schedule A {Savings Guarantee).

12. Remedies upon Default by Agency.

if an Event of Default by Agency occurs, Contractor may, without a waiver of other remedies which exist
in law or equity, exercise any remedies avaitable at law or in equity or other appropriate proceedings
inciuding bringing an action or actions from time to time for recovery of amounts due and unpaid by
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Agency, and/or for damages which shall include all costs and expenses reasonably incurred in exercise of
its remedy.

13. Remedies Upon Default by Contractor.

In the Event of Default by Contractor, Agency may exercise any remedies at law or equity, or institute
other proceedings, including, without limitation, bringing an action or actions from time to time for
specific performance, and/or for the recovery of amounts due and unpaid and/or for damages, which shall
include all costs and expenses reasonably incurred, including attorney's fees.

14. Assignment.

The Contractor shall not assign or transfer any interest in this Contract or assign any claims for money due
or to become due under this Contract without the prior written approval of the Agency.

15, Assignment by Contractor.

The Contractor may, with prior written approval of the Agency, which consent shall not be unreasonably
withheld, delegate its duties and performance under this Contract, and/or utilize Contractors, provided
that any assignee(s), delegee(s), or Contractor(s} shall fully comply with the terms of this Contract.
Notwithstanding the provisions of this paragraph, the Contractor shall remain jointly and severally liable
with its assignees(s), or transferee(s) to the Agency for all of its obligations under this Contract.

16. Assignment by Agency.

Agency may transfer or assign this Contract and its rights and obligations herein to a successor or
purchaser of the Buildings or an interest therein. The Agency shall remain jointly and severally liable with
its assignees or transferees to the Contractor for all of its obligations under this Contract.

17. Representations and Warranties.

a. Each party warrants and represents to the other that:

i) it has all requisite power, authority, licenses, permits, and franchises, corporate
or otherwise, to execute and deliver this Contract and perform its obligations
hereunder;

i) its execution, delivery, and performance of this Contract have been duly
authorized by, or are in accordance with, its organic instruments, and this
Contract has been duly executed and delivered for it by the signatories so
authorized, and it constitutes its fegal, valid, and binding obligation;

iii)y its execution, delivery, and performance of this Contract will not breach or
violate, or constitute a default under any Contract, lease or instrument to which
it is a party or by which it or its properties may be bound or affected; or
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it has not received any notice, nor to the best of its knowledge is there pending
or threatened any notice, of any violation of any applicable laws, ordinances,
regulations, rules, decrees, awards, permits or orders which would materially and
adversely affect its ability to perform hereunder.

Additional Representations of the Parties.

a. Agency hereby warrants, represents and promises that:

i)

i)

it has provided or shall provide timely to Contractor, all records relating to energy
usage and energy-related maintenance of Project Site(s) requested by Contractor
and the information set forth therein is, and all information in other records to
be subsequently provided pursuant to this Contract will be true and accurate in
all material respects; and

it has not entered into any leases, contracts or Contracts with other persons or
entities regarding the leasing of energy efficiency equipment or the provision of
energy management services for the Project Site(s} or with regard to servicing
any of the energy related equipment located in the Project Site{s}. Agency shall
provide Contractor with copies of any successor or additional leases of energy
efficiency equipment and contracts for management or servicing of preexisting
equipment at Project Site(s) which may be executed from time to time hereafter
within 14 days after execution thereof.

b. Contractor hereby warrants, represents and promises that before commencing
performance of this Contract:

i)

i)

iv)

v)

vi)

it shall have become licensed or otherwise permitted to do business in the State
of New Mexico.

it shall have provided proof and documentation of required insurance and bonds
pursuant to this Contract;

it shall make available, upon reasonable request, all documents relating to its
performance under this Contract, including ali contracts and subcontracts
entered into;

it shall use qualified subcontractors who are qualified, licensed and bonded in this
state to perform the work so subcontracted pursuant to the terms hereof;

the Equipment will meet or exceed the provisions set forth in Section 17 (Systems
Start Up and Equipment Commissioning) and in Schedule T (Systems Start-Up and
Commissioning; Operating Parameters of Installed Equipment;

the Equipment is or will be compatible with all other Project Site(s) mechanical

and electrical systems, subsystems, or components with which the Equipment
interacts, and that, as installed, neither the Equipment nor such other systems,
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subsystems, or components will materially adversely affect each other as a direct
or indirect result of Equipment installation or operation; and

vii) it is financially solvent, able to pay its debts as they mature and possess sufficient
working capital to complete the Work and perform its obligations under this
Contract.

13. Construction Performance and Payment Bonds, Labor and Material Payment Bonds.

Such executed bonds are incorporated herein by reference as Exhibit | {Performance Bond) and Exhibit Il
{Labor and Material Payment Bond, if applicable). The Performance and Payment Bonds shall cover
Contractor warranty obligations under this Contract but only for a period of one (1) year from the date of
substantial completion. Al other warranty and maintenance obligations in the Contract shall be excluded
from the Performance and Payment Bonds. Further, the Performance and Payment Bonds shall exclude
any and all coverage for the Energy Performance, Energy and Cost Savings Guarantees, and Annual Review
and Reimbursement/Reconciliation obligations arising under the Contract. The limitation of Performance
and Payment Bond liability as provided above shall not amend or limit the warranty and energy savings
obligations that may be owed by the Contractor or any manufacturers’ warranties required under the
Contract.

14, Further Documents.

The parties shall execute and deliver all documents and perform all further acts that may be reasonably
necessary to effectuate the provisions of this Contract.

15. Methods of Operation by Agency.

The parties acknowledge and agree that said Energy and Cost Savings would not likely be obtained unless
certain procedures and methods of operation designed for energy and water conservation shall be
implemented, and followed by the Agency on a regular and continuous basis. Agency’s Maintenance
Responsibilities.

i6. Agency’s Maintenance Responsibilities.

Agency agrees that it shall adhere to, follow and impiement the energy conservation procedures and
methods of operation to be set forth on Schedule CC {Agency Maintenance Responsibilities), to be
attached hereto and made a part hereof after Agency's approval, such approval not to be unreasonably
withheld, conditioned or delayed.

17. Inspection of Project Site(s).

Agency agrees that Contractor shall have the right once a month, with prior notice, to inspect Project
Site(s) to determine if Agency is complying, and shall have complied with its obligations as set forth in
Section 75 (Agency’s Maintenance Responsibilities). For the purpose of determining Agency's said
compliance, the checklist to be set forth at Schedule DD {Facility Maintenance Checklist) as completed
and recorded by Contractor during its monthly inspections, shall be used to measure and record Agency's
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said compliance. Agency shall make the Project Site(s) available to Contractor for and during each monthly
inspection, and shall have the right to witness each inspection and Contractor’'s recordation on the
checklist. Agency may complete its own checklist at the same time. Contractor agrees to not interfere
with the Agency operations during any monthly inspection.

18. Waiver of Liens.

Contractor shall obtain and furnish to Agency a Waiver of Liens from each subcontractor, vendor, material
manufacturer, supplier and laborer in the supply, installation and servicing of each piece of Equipment.

19. Conflicts of Interest.

Conflicts of interest relating to this Contract are strictly prohibited. Except as otherwise expressly provided
herein, neither party hereto nor any director, employee or agent of any party hereto shall give to or
receive from any director, employee or agent of any ather party hereto any gift, entertainment or other
favor of significant value, or any commission, fee or rebate in connection with this Contract. Likewise,
neither party hereto nor any director, employee or agent of either party hereto, shall without prior
notification thereof to the other party enter into any business relationship with any director, employee
or agent of the other party or of any affiliate of the other party, unless such person is acting for and on
behalf of the other party or any such affiliate. A party shall promptly notify the other party of any viclation
of this section and any consideration received as a result of such violation shall be paid over or credited
to the party against whom it was charged. Any representative of any party, authorized by that party, may
audit the records of the other party related to this Contract, upon reasonable notice and during regular
business hours including the expense records of the party’s employees involved in this Contract, upon
reasonable notice and during regular business hours, for the sole purpose of determining whether there
has been compliance with this section.

20.  Notices.

Any notice required to be given to either party by this Contract shall be in writing and shall be delivered
in person, by courier service or by U.S. mail, either first class or certified, return receipt requested, postage
prepaid, as follows:

To the Agency: To the Contractor:
Jarel LaPan Hill Colby Geer
City Manager President or Successor
City of Santa Fe Yearout Energy Services Company
200 Lincoln Avenue 8501 Washington St NE
Santa Fe, NM 87504 Albuguerque, NM 87113
{505) 955-6848 (505) 991-7711
ilapanhill@santafenm.gov colby.geer@yearoutenergy.com

21. Non-Substitution.

In the event of a termination of this contract due to the non-appropriation of funds or in the event this
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Contract is terminated by Contractor due to a default by the Agency, the Agency agrees, to the extent
permitted by state law, not to purchase, lease, rent, borrow, seek appropriations for, acquire or otherwise
receive the benefits of any of the same and unigue services performed by Contractor under the terms of
this Contract for a period of three-hundred sixty five (365} calendar days following such default by Agency,
or termination of this Contract due to non-appropriations.

22. New Mexico Tort Claims Act

Any liability incurred by the City of Santa Fe in connection with this Agreement is subject to the immunities
and limitations of the New Mexico Tort Claims Act, Section 41-4-1, et. seq. NMSA 1978, as amended. The
City and its “public employees” as defined in the New Mexico Tort Claims Act, do not waive sovereign
immunity, do not waive any defense and do not waive any limitation of liability pursuant to faw. No
provision in this Agreement maodifies or waives any provision of the New Mexico Tort Claims Act.

23. Authority.

If Contractor is other than a natural person, the individual(s) signing this Contract on behalf of Contractor
represents and warrants that he or she has the power and authority to bind Contractor, and that no
further action, resolution, or approval from Contractor is necessary to enter into a binding contract.
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IN WITNESS WHEREOF, the parties have executed this Contract as of the date of signatures below.

CITY OF SANTA FE: CONTRACTOR:
ALAN WEBBER, MAYCR COLBY GEER, PRESIDENT
Yearout Energy Services Company, LLC
DATE: DATE:
CRS# 03260362-00-2
Registration # 224758
ATTEST:

KRISTINE BUSTOS-MIHELCIC, CITY CLERK

CITY ATTORNEY’S OFFICE:

Marcos Martinez (Jan 19, 7071 11:55 MST)

SENIOR ASSISTANT CITY ATTORNEY

APPROVED FOR FINANCES:

MARY MCCOY, FINANCE DIRECTOR

Project Code: FA183200S, Org: 3209980, Object: 572960

APPROVED FOR BUCKMAN DIRECT DIVERSION:

JOANNE VIGIL COPPLER, BDD BOARD CHAIR
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CONTRACT ATTACHMENT I: Schedules, Exhibits, and Appendices

TABLE OF CONTENTS

SCHEDULES

Savings Guarantee Schedules

SCHEDULE A. SAVINGS GUARANTEE SCHEDULE

SCHEDULE B. BASELINE ENERGY CONSUMPTION; METHODOLOGY TO ADJUST BASELINE
SCHEDULE C. SAVINGS MEASUREMENT AND VERIFICATION PLAN; POST-RETROFIT M&V PLAN; ANNUAL
M&V REPORTING REQUIREMENTS

SCHEDULE D. OPERATIONS AND MAINTENANCE (0&M} SAVINGS
SCHEDULEE. (NOT USED)

SCHEDULEF.  (NOT USED)

SCHEDULE G.  (NOT USED)

Payments Schedules

SCHEDULE H. FINAL PROJECT COST & PROJECT CASH FLOW ANALYSIS
SCHEDULE |. FINANCING AGREEMENT AND PAYMENT SCHEDULE
SCHEDULE J. COMPENSATION TO CONTRACTOR FOR ANNUAL SERVICES
SCHEDULE K. REBATES, INCENTIVES AND GRANTS

SCHEDULEL.  {NOT USED}

SCHEDULE M. {NOT USED}

SCHEDULE N.  {NOT USED}

SCHEDULE O. {NOT USED)

SCHEDULE P.  {NOT USED)

Design, Audit and Construction Phase Schedules

SCHEDULE Q. DESCRIPTION OF PROJECT SITE(S)

SCHEDULE R. EQUIPMENT TO BE INSTALLED BY CONTRACTOR
SCHEDULE §. CONSTRUCTION AND INSTALLATION SCHEDULE
SCHEDULE T. SYSTEMS START-UP AND COMMISSIONING OF EQUIPMENT; OPERATING PARAMETERS OF
INSTALLED EQUIPMENT

SCHEDULE U. STANDARDS OF COMFORT

SCHEDULE V. ESCO'S TRAINING RESPONSIBILITIES

SCHEDULEW. (NOT USED)

SCHEDULEX.  {NOT USED)

SCHEDULE Y. {NOT USED)

SCHEDULEZ.  (NOT USED)

SCHEDULE AA. (NOT USED)

Post-Construction Schedules

SCHEDULE BB. CONTRACTOR’S MAINTENANCE RESPONSIBILITIES
SCHEDULE CC. AGENCY’'S MAINTENANCE RESPONSIBILITIES
SCHEDULE DD. FACILITY MAINTENANCE CHECKLIST

SCHEDULE EE. {NOT USED)

SCHEDULE FF. {NOT USED)

SCHEDULE GG. (NOT USED)
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SCHEDULE HH. {NOT USED)

SCHEDULE li.  {NOT USED)

Administration Scheduies

SCHEDULE JJ. ALTERNATIVE DISPUTE RESOLUTICN

SCHEDULE KK. {NOT USED)

SCHEDULE LL. {NOT USED}

SCHEDULE MM. (NOT USED)

SCHEDULE NN. {NOT USED)

SCHEDULE O0. [NOT USED)

EXHIBITS

EXHIBIT {. PERFORMANCE BOND/CONSTRUCTION BOND

EXHIBIT Il. LABOR AND MATERIAL PAYMENT BOND

EXHIBIT {ll. NM-GSD CERTIFICATION OF CONTRACTOR AS QUALIFIED PROVIDER
EXHIBIT IV. EMNRD CERTIFICATION OF GUARANTEED ENERGY SAVINGS
EXHIBIT V. CERTIFICATE OF ACCEPTANCE - MEASURE

EXHIBIT Vi. CERTIFICATE OF PROJECT SUBSTANTIAL COMPLETION
EXHIBIT Vil. EQUIPMENT WARRANTIES

APPENDICES

APPENDIX A. CONTRACTOR SOLICITATION (SELECTION PHASE)
APPENDIX B. CONTRACTOR PROPOSAL (PRE-QUALIFICATION PHASE)
APPENDEX C. INVESTMENT GRADE AUDIT AND PROJECT PROPOSAL CONTRACT
APPENDIX D. INVESTMENT GRADE AUDIT REPORT

APPENDIX E. SAMPLE ANNUAL M&V AGREEMENT
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Schedules

Savings Guarantee Schedules

Schedule A,  Savings Guarantee Schedule

The following table depicts the calculated estimated savings for each measure prior to applying a
guarantee factor.

ANNUAL UTILITY SAVINGS {BEFORE GUARANTEE FACTOR)

Measur Electricity NaGt::al Water
e No. Measure Name GF
kw kwh therm kgal

1.00 LED Lighting 90% 3,559 2,578,138 (4,089} 0]
2.00 Renewable Energy 90% 0 4,816,946 0 0
3.00 Water Conservation 90% 0 0 6,509 2,230
4.00 Building Envelope 90% 0 2,060 30,140 o
5.00 HE Transformers 90% 70 134,830 0 o]
6.00 Utility Management 100% 0 0 0 0
7.00 GCCC Solar Carport Repairs 90% 0 529,737 0 0
8.00 Roof Replacement N/A o 0 0 0
Total 3,629 8,061,710 32,560 2,230

A measure specific guarantee factor is applied to the calculated estimated savings to determine the
guaranteed savings for each measure. The applied guarantee factor is dependent on the measure type,
methodology for calculating savings, understanding of the facility, experience implementing similar
measures, and the level of risk acceptable to meet the Agency’s financial objectives for the project.

Where the estimated savings are positive, the guarantee factor is applied as follows:

[Guaranteed Savings = Estimated Savings * Guarantee Factor]
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Where the Estimated Savings are a negative value, the Guarantee Factor is applied as follows:
[Guaranteed Savings = Estimated Savings * (1 + {1 —Guarantee Factor}}]

The following table depicts the guarantee factor applied to each measure and the resultant guaranteed
savings.

GUARANTEED ANNUAL UTILITY SAVINGS {AFTER GUARANTEE FACTOR)

- Natural
Electricity Water
Measur Gas
Measure Name GF
e No.
kw kwh therm kgal

1.00 LED Lighting 90% 3,203 2,320,324 {4,498) 0
2.00 Renewable Energy 90% 0 4,335,251 0 0
3.00 Water Conservation 90% 0 0 5,858 2,007
4.00 Building Envelope 90% 0 1,854 27,126 0
5.00 HE Transformers 90% 63 121,347 0 0
6.00 Utility Management 100% 0 0 0 0
7.00 GCCC Solar Carport Repairs 90% c 476,763 0 0
8.0C Roof Replacement N/A o] 0 0 0
Total 3,266 7,255,538 28,486 2,007

Guarantee Accounting

Contractor shall prepare an annual reconciliation statement within ninety (90) calendar days of the last
day of each Performance Guarantee Period to determine whether Realized Annual Savings for such
Performance Guarantee Period resulted in an Excess Savings or a Savings Shortfall by comgparing the
Annual Guaranteed Savings and the Realized Annual Savings.

All operational, maintenance, and energy costs avoided by the Agency from any steps taken by

Contractor will be included in the Realized Annual Savings for each year. If, during the Construction
Period, additional measures are identified and implemented that generate additional energy,
maintenance, and operational savings, these savings may be included in the Realized Annual Savings after
the Performance Commencement Date. In addition, any refunds collected, including but not limited to
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refunds from utility companies or maintenance Contractors after the Performance Commencement Date
will be added to total savings.

If Contractor can correct a shortfall through operational improvement at no expense to the Agency and
with no future operational expenses or negative impact on the operations of the Agency, and the Agency
declines to allow such operational improvement without reasonable cause, then any future shortfall the
improvement would have corrected will be deemed met and added to the savings on an annual basis.
Should the Accumulated Realized Savings at the end of the Annual Period be less than the Accumulated
Guaranteed Savings, Contractor shall pay the Agency the Savings Shortfall within sixty {60} days following
the completion of the annual reconciliation for such Annual Period.

Guarantee Limits

The payments and credits based on Savings Shortfalls, if any, are the sole remedy of Agency for this
Performance Guarantee. Any payments made or to be made to the Agency under the terms of this
Performance Guarantee shall not exceed the payments actually made by Agency to Contractor for the
Contract Sum.

Schedule B, Baseline Energy Consumption; Methodology to Adjust Baseline
B.1. Baseline Energy Consumption

Refer to Section 3 of Appendix D — Investment Grade Audit (IGA} Report for baseline utility consumption
and cost information.

B.2 Methodology to Adjust Baseline.

Periodically (at least on an annual basis), the baseline wiil be adjusted to account for the prevailing
conditions during the measurement period. Adjustments made to the energy baseline shall be made for
any of the following changes in conditions affecting the facility:

= Weather: Adjustments for actual weather conditions during the performance period will be
normalized against the established baseline. These changes will be accounted for by adjusting the
applicable baseline and proposed variables in the energy calculations developed during the IGA.

*  Occupancy / Population: Refer to Schedule Q for baseline population information. Significant
changes to the facility’s occupancy / population will be normalized against the established
baseline. These changes will be accounted for by adjusting the applicable baseline and proposed
variables in the energy model developed during the IGA.

* Floor Area: Refer to Schedule Q for baseline facility information. Significant changes to the
facility’s floor area will be normalized against the established baseline. These changes will be
accounted for by adjusting the applicable baseline and proposed variables in the energy model
developed during the 1GA.

» Space Type(s): Refer to Schedule Q for baseline facility information. Significant changes to the
facility’s space types will be normalized against the established baseline. These changes wiil be
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accounted for by adjusting the applicable baseline and proposed variables in the energy model
developed during the IGA.

Operational Schedule: Refer to Schedule Q for baseline facility information. Significant changes
to the facility’s operational schedule will be normalized against the established baseline. These
changes will be accounted for by adjusting the applicable baseline and proposed variables in the
energy model developed during the IGA,

Temperatures Set Points: Refer to Schedule U for proposed Standards of Comfort. Any changes
to the values will be normalized against the established baseline. These changes will be accounted
for by adjusting the applicable baseline and proposed variables in the energy model developed
during the IGA.

Equipment & Materials Change(s): Refer to existing equipment schedule and proposed
equipment retrofits/replacement. Any changes to the facility’s equipment will be normalized
against the established baseline. These changes witl be accounted for by adjusting the applicable
baseline and proposed variables in the energy model developed during the 1GA.

Rate Escalation: The approved annual escalation rates are as follows:

RATE ESCALATION SUMMARY
Electricity 3.600% [ Year
Natural Gas 4.000% / Year
Water/Sewer 3.000% / Year

Operations & Maintenance

3.000% / Year

Schedule C.

Savings Measurement and Verification Plan; Post-Retrofit M&V Plan; Annual M&V

Reporting Requirements

C.1

Savings Measurement and Verification Plan.

RisK, RESPONSIBILITY AND PERFORMANCE MIATRIX

RESPONSIBILITY/DESCRIPTION

CONTRACTOR PROPOSED APPROACH

1. Fiﬁancial

a. Interest rates: Neither the Contractor nor the
Agency has significant control over prevailing
interest rates. Higher interest rates will increase
project cost, financing/project term, or both. The
timing of the Contract signing may impact the
available interest rate and project cost.

At the time of Contract, an estimated interest rate
of 2.250% was carried in the preliminary project
proforma. The Agency will work directly with its
financial advisor to secure funding for the project.

39

54



CITY OF SANTA FE, NM
PROFESSIONAL SERVICES CONTRACT
FOR ENERGY PERFORMANCE CONTRACTING

b. Construction costs: The Contractor is
responsible for determining construction costs
and defining a budget. In a fixed-price
design/build contract, the Agency assumes little
responsibility for cost overruns. However, if
construction estimates are significantly greater
than originally assumed, the Contractor may find
that the project or measure is no longer viable and
drop it before the Contract award. In any
design/build contract, the Agency loses some
design control.

During the Design/Pre-Construction phase, if
determined that the cost to implement any
individual measure is 10% or greater than the
amount budgeted at the time of Contract,
Contractor will notify the Agency and either
submit a change order to the project scope or
efiminate the measure altogether.

c. M&V confidence: The Agency assumes the
responsibility to determine the confidence that it
desires to have in the M&V program and energy
savings determinations. The desired confidence
will be reflected in the resources required for the
M&YV program, and the Contractor must consider
the requirement prior to submission of the final
proposal.

Refer to the M&YV Plan provided herein.

d. Energy Related Cost Savings: The Agency and
the Contractor may agree that the project will
include savings from recurring and/or one-time
costs. This may include one-time savings from
avoided expenditures for projects that were
appropriated but will no longer be necessary.
Including one-time cost savings before the money
has been appropriated may involve some risk to
the Agency. Recurring savings generally result
from reduced O&M expenses or reduced water
consumption. These O&M and water savings
must be based on actual spending reductions.

Limited historic records were available during the
IGA to support significant operations and
maintenance (O&M) savings. Therefore, the
Contractor is proposing a conservative annual
Q&M savings as detailed in the 1GA Report.

e. Delays: Both the Contractor and the Agency
can cause dedays. Failure to implement a viable
project in a timely manner costs the Agency in the
form of lost savings, and can add cost to the
project {e.g, construction interest, re-
mobilization).

Refer to Schedule S - Construction and
Installation Schedule

Any delays will be clearly communicated to the
Agency and added to the overall project schedule

if necessary.

f. Major changes in facility: The Agency controls
major changes in facility use, including closure.

The Agency agrees to immediately notify the
Contractor of any major changes to the facility. An
appropriate course of action will then be
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determined based on the severity of the change,
and impact to the project scope and guarantee.
These changes may require adjustment to the
energy calculations developed during the IGA.
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Contractor PROPOSED APPROACH

RESPONSIBILITY/DESCRIPTION

2. Operationél_

a. Operating hours: The Agency generally has
contro! over operating hours. Increases and

decreases in operating hours can show up as
increases or decreases in “savings” depending on
the M&V method (e.g., operating hours multiplied
by improved efficiency of equipment vs. whole-
building/utility bill analysis}.

The Agency agrees to immediately notify the
Contractor of any major changes to the operating
hours of the facility. An appropriate course of
action will then be determined based on the
severity of the change, and impact to the project
scope and guarantee.

Operating hours are stipulated, and any changes
will require adjustment to the energy calculations
developed during the IGA.

b. Load: Equipment loads can change over time.
The Agency generally has control over hours of
operation, conditioned floor area, intensity of use
{e.g., changes in occupancy or level of
automation). Changes in load can show up as
increases or decreases in “savings” depending on
the M&V method.

The Agency agrees to immediately notify the
Contractor of any major changes to the
equipment loads of the facility. An appropriate
course of action will then be determined based on
the severity of the change, and impact to the
project scope and guarantee.

Equipment loads are stipulated, and any changes
will require adjustment to the energy calculations
developed during the IGA.

c. Weather: A number of energy efficiency
measures are affected by weather. Neither the
Contractor nor the Agency has control over the
weather. Should the Agency agree to accept risk
for weather fluctuations, it shall be contingent
upon aggregate payments not exceeding
aggregate savings.

Significant variations in weather will require
adjustment to the energy calculations developed
during the IGA.

d. User participation: Many facility improvement
measures require user participation to generate
savings (e.g., control settings). The savings can be
variable, and the Contractor may be unwilling to
invest in these measures.

The Agency agrees to maintain the proposed
HVAC setpoints and sequences of operation
proposed as part of this project. Any changes to
these variables must be immediately reported to
the Contractor in writing.

If 5% or more of the conditioned space area
deviates from the above proposed space
temperature set points, the Contractor shall
calculate the impact to the guaranteed savings
and apply adjustments accordingly.
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RESPONSIBILITY/DESCRIPTION

3 ._ Pe rfo'rfna:n_cé o

Contractor PROPOSED APPROACH

a. Equipment performance: The Contractor has
control over the selection of equipment and is
responsible for its proper installation,
commissioning, and performance. The
Contractor has responsibility to demonstrate that
the new improvements meet expected
performance levels including specified equipment
capacity, standards of service, and efficiency.

Contractor is responsible for the proper
installation, commissioning, and initial verified
performance of the installed equipment {Post-
Installation of 1st year of operation}. The Agency
agrees to thereafter properly document and
maintain the new equipment per the
manufacturer’s and Contractor's
recommendations. Failure by the Agency to
properly maintain the equipment will void the
long-term performance guarantee.

b. Operations: Performance of the day-to-day
operations activities is negotiable and can impact
performance. However, the Contractor bears the
ultimate risk regardless of which party performs
the activity.

The Agency will be responsible for the operation
of the equipment and agrees to immediately
notify the Contractor of any major changes to the
operation. An appropriate course of action will
then be determined based on the severity of the
change, and impact to the project scope and
guarantee.

¢. Preventive Maintenance: Performance of day-
to-day maintenance activities is negotiable and
can impact performance. However, the
Contractor bears the ultimate risk regardless of
which party performs the activity.

Contractor is responsible for the proper
installation, commissioning and initial verified
performance of the installed equipment (Post-
Installation of 1st vear of operation). The Agency
agrees 1o thereafter properly document and
maintain the new equipment per the
manufacturer’s and Contractor’s
recommendations. Failure by the Agency to
properly maintain the equipment will void the
tong-term performance guarantee.

d. Equipment Repair and _ Replacement:
Performance of day-to-day repair and
replacement of Contractor-instalied equipment is
negotiable; however, it is often tied to project
performance, The Contractor bears the ultimate
risk regardless of which party performs the
activity.

Contractor will provide an industry standard 1-
Year materials and workmanship warranty on all
new work. Any material warranties that extend
beyond the standard 1-Year period will be
transferred to the Agency upon project closeout.
The Agency will be responsible for the repair and
replacement of all installed equipment following
the standard 1-Year warranty period.
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M&V PLAN AND SAVINGS CALCULATION METHODS OUTLINE

PROPOSED ANNUAL SAVINGS OVERVIEW

Natura All

Electricity Water s O&M Total
Measur | Gas Utilities
e No Measure Name On-Peak
’ kw A therm kgal
KWh g $ S S
1.00 LED Lighting 3,203 1,244,780  (4,498) 0 $217,056 $21,761 $238,818
R |
2.00 enewable 0 3,199,669 0 0 $473,609 S0 $473,609
Energy
Wat
3.00 ater 0 0 5858 2,007 $14,404  $1,135  $15,539
Conservation
Buildi
4.00 uilding 0 1,091 27,126 0 $10,477 $1572  $12,048
Envelope
5.00 HE Transformers 63 45,009 0 o $9,567 51,435 $11,002
6.00 Utility 0 0 0 o $1,821 0 $1,821
Management
i
7.00 GCCC Sofar 0 351,158 0 0 425204 $0  $25204
Carport Repairs
Roof
8.00 00 o] 0 0 0 1] 51,740 $1,740
Replacement
Total 3,266 4,841,707 28,486 2,007 $752,137 $27,643 $779,780

Conversion Factors

Electric (MMBtu} = kwh * 0.003412
Natural Gas (MMBtu) = therm * 0.1
Propane (MMBtu) = gallon * 0.092

SiTE USE AND SAVINGS OVERVIEW

Total Energy Electricity Natural Gas
MMBtu kw Cn- Peak kwh therm
Total Proposed Savings 19,369 3,266 4,841,707 28,486
Usage for Entire Site 234,840 27,570 46,631,822 757,327
% of Total Site tUsage Saved 8.25% 11.85% 10.38% 3.76%
Project Area (ft?) ) B 1,023,900
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Total Site Area (ft?) 1,023,900
% of Total Site Area Affected 100.00%
Guarantee Types

There are five options to measure and verify savings:

Option A — Partially Measured Retrofit isolation
Option B — Retrofit Isolation

Option C—Whole Facility Energy Use

Option D — Calibrated Simulation

Option E — Non-Measured

Option A — Partially Measured Retrofit isolation

Option A is a retrofit isolation approach designed for projects in which the potential to generate savings
must be verified, but the actual savings can be determined from short-term data collection, engineering
calculations, and non-measured factors. Post-installation energy use, equipment performance, and
usage are NOT measured throughout the term of the CONTRACT. Post-installation and baseline energy
use is estimated using an engineering analysis of information that does not involve long-term
measurements.

The intent of Option A is to verify performance through pre- and post-retrofit measurements. Usage
factors can be measured or deemed based upon engineering estimates, operating schedules, operator
logs, typical weather data, or other documented information sources. Post-retrofit measurements are
made only once. Thereafter, inspections verify that the ‘potential to perform’ exists. As long as the
‘potential to perform’ is verified, the savings are as originally claimed and do not vary over the
CONTRACT term.

Option B — Retrofit isclation

Option B is a retrofit isolation or system level approach and requires continuous measurement to
provide long-term verification of the savings. This method is intended for retrofits with performance
factors and operational factors that can be measured at the component or system level and where long-
term performance needs to be verified. Option B is similar to Option A but uses periodic or continuous
metering. Short-term periodic measurements can be used when variations in the measured factor are
small. Continuous monitoring information can be used to improve or optimize the operation of the
equipment over time, thereby improving the performance of the retrofit.

The intent of Option B is to verify performance periodically or continuously with long-term
measurements. Usage factors may be pre-determined as in Option A or measured continuously.
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QOption € — Whole Facility Energy Use

Option Cis a whole-building verification method. Savings are based on actual energy consumption as
measured by the utility meter(s) and/or regression modeling. Estimated savings will vary over the
CONTRACT term.

Option C verification methods determine savings by studying overall energy use in a facility. The
evaluation of whote-building or facility-level metered data is completed using techniques ranging from
simple billing comparison to multivariate regression analysis. Regression analysis can be used to
account for weather and other factors to adjust the baseline and determine savings.

Option C is an appropriate and cost-effective method ONLY if facility operation is stable and savings are
expected to exceed 20% of total energy consumption. However, Option C cannot verify the performance
of individual measures but can verify the total performance of all measures including interactions
Option C methods are appropriate for projects whose measures have a high degree of interaction that
would be difficult to predict, when overall energy savings are very large, or when dedicated utility
meters are available for retrofitted equipment or systems.

QOption D — Calibrated Simulation

Option D is primarily a whole-building method but can be used at the component level. Savings are
based on the resuits of a calibrated computer simulation model. Estimated savings may vary over the
CONTRACT term if real weather data is used.

Option D uses calibrated computer simulation models of component or whole-building energy
consumpticn to determine energy savings. Linking simulation inputs to baseline and post-installation
conditions completes the calibration and may involve metering performance and operating factors
before and after the retrofit. Specialized software packages, such as DOE-2 or e-Quest, are used in
Option D and the development of accurate building models requires substantial time and expertise.

Option D methods are appropriate for complex projects where complex system interactions need to be
tracked. Due to the expense of properly conducting Option D, suitable projects should have substantial
cost savings or major building renovations such as window replacements and building insulation.

Non-Measured

The Non-Measured option is appropriate on measures where no utility and/or operational savings are
proposed, or when variables that are known and agreed upon by the Agency and the Contractorin
advance, that are used in a calculation or simulated analysis that will pre-determine the outcome.

Based on the established analytical methodology the savings will be achieved upon completion of
installation and commissioning of the measure and no further measurements or calculations will need to
be performed.
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MEV PLAN SUMMARY

Measure No. Measure Name M&YV Option

1.00 LED Lighting Option A — Retrofit Isolation

2.00 Renewable Energy Option B — Retrofit Isolation

3.00 Water Conservation Option A — Retrofit Isolation

4.00 Building Envelope Option A — Retrofit Isolation

5.00 HE Transformers Option A — Retrofit isolation

6.00 Utility Management Non-Measured {No Savings Proposed)
7.00 GCCC Solar Carport Repairs Option B — Retrofit Isolation

8.00 Roof Replacement Non-Measured {No Savings Proposed)

SCHEDULE OF VERIFICATION REPORTING ACTIVITIES

Agency’s Review and

Item Time of Submission .
Acceptance Period

Post-Installation M&V Report 60 to 90 Days After Acceptance 30 Days

60 to 90 Days After Annual

Annual M&YV Report
P Performance Period

30 Days

MEASURE SPECIFIC M&V PLAN AND SAVINGS CALCULATION METHODS

Refer to Appendix D — Investment Grade Audit (IGA) Report for a measure specific measurement and
verification (M&V) plan.

Refer to Appendix D — Investment Grade Audit {IGA) Report for measure specific Savings Calculation
Methods.

C.2 Post-Retrofit M &YV Plan.

A Post-Installation M&V Report that aligns with industry best practices will be provided following project
acceptance per the table above, and will include the following:

=  Proposed Annual Savings Overview

=  Expected Savings Overview for First Performance Year

= Impact to Energy Cost Savings from Changes between Final Proposai and As-Built Conditions per
Measure
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=  Expected Year 1 Savings per Measure
c3 Annual M&YV Reporting Requirements

An Annual M&V Report that aligns with industry best practices will be provided at the end of each
performance period per the table above, and will include the following:

= Annual Report Overview

= Proposed Annual Savings Overview

» Verified Savings Overview for Performance Year

= Verified Savings for Performance Period to Date

= Verified Annual Savings per measure for Performance Year

Schedule D.  Operations and Maintenance {O&M) Savings

Refer to Appendix D — Investment Grade Audit (IGA} Report for measure specific Operations and
Maintenance (O& M) Savings.

Schedule E. (NOT USED)
Schedule F.  (NOT USED}
Schedule G.  {NOT USED}
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Payments Schedules

Schedule H.  Final Project Cost & Project Cash Flow Analysis

PROJECT COST SUMMARY
Yearl Year 1
ear ear Year 1 Total Labor, Equip  Estimated
FiM FIiM Name Annual Annual Annual & Material Utili Net
No. Utility  O&M 2 ity Cost

Savings Costs Rebate
Savings  Savings 5 )

$217,05 821,76

1.00  LED Lighting $238,818 $2,222,158 $192,032 $2,030,126

6 1

R [ 47

200 fenewadle 747360 $0 473,609  $7,167,913 $0  $7,167,913
Energy 9
Water

3.00 . 514,404 51,135 515,539 $173,807 $21,450 $152,357
Conservation |
Building

00 10,477 $1, 12,048 206,170 :

4 Envelope _ 310 $1,572 $ s $0 $206,170
HE

>-00 Transformers 38,567 51,435 $11,002 $199,171 $7,766 $191,405
Utility

. 1,821 ) ' ‘

6.00 Management $ 50 51,821 $0 $1,516 ($1,516)
GCCC Solar

7.00  Carport $25,204 $0 $25,204 $155,730 $7,628 $148,102
Repairs
Roof

8.00 $0 $1,740 $1,740  $199,918 $0 $199,918
Replacement

752,1 27,
Total 275213 $27.64 $779,780 $10,324,867  $230,392 510,094,474

7 3

investment Grade

Audit $104,650 |
Pre-Construction Cost $800,876
Construction Cost (Includes FIM Laber, Equipment and Materials Cost) $11,655,884
:mﬁ | | $1,256,141
Contingency $282,632
Total Funded Amount (Before Taxes d Stat Fees) $14,100,183
Gross Receipts Tax $141,002
State Review Fee $1,201,600

Total Funded Amount 515,442,785
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Year 1
Year 2

Year3

Year 4
Year 5

Year 6

Year 7
Year 8
Year 9
Year 10
Year 11
Year 12

Year 13

Year 14

Year 15

Year 16

Year 17

Year 18

Year 19

Year 20

Year 21

Year 22
Year 23
Year 24
Year 25

Total

50

Total Annual

Savings Less

PROIECT CASH FLOW ANALYSIS
This preliminary cash flow is for reference only. A final cash flow will be provided by the lender or
Agency’s Municipal Advisor.

Interest

Costs

$666,797

$692,461

$719,065
$820,553

$850,990

$882,520

$915,182
5949,0177
$984,068
51,02.0,.377.
51,057,991
51,095,955
$1,137,320
$1,179,135
| $1,222,452
$1,267,324
1,313,809
$1,361,965
$1,411,850
$1,463,527
$1,517,062
$1,572,519
51,629,§7O
$1,689,485
| .$1,751,139

$29,173,536

{4321,308)

{3313,534)

{$305,008)

($295,692)

($283,883)

(5271,123)

($257,366)

{$242,566)
(5226,570)
” (5209,529)
fs191,387)
(§171,889)
{$151,075)
($128,884)
{$105,253)
(480,116}
($53,404)

| {$25,045)

%0

30

$0
40

50

50
50

{53,633,833)

Principal

(5345,490)

($378,927)

{$414,057)

{5524,861)

($567,107)

{$611,397)
($657,816)

{$706,452)

{$757,397)

{$810,748)
{$866,604)

{$925,067)

(5986,246)

(51,050,251)
{$1,117,198)
($1,187,208)
{$1,260,405)
{$1,113,215)
$0
50
50
$0

50
50

{514,280,347)

50

Total
Payment

(5666,796)

{$692,460)

{$719,084)

($820,552)
($850,989)

($882,519)

($915,181}

(5949,016)
($984,067}
(51;026;376)
($1,057,990)

($1,096,555)

($1,137,319)

($1,179,134)
($1,222,451)
($1,267,323)
(1,313,808)
($1,138,159)
S0
50
$0
50
$0

%0

50

(617,914,162}

CITY OF SANTA FE, NM
PROFESSIONAL SERVICES CONTRACT
FOR ENERGY PERFORMANCE CONTRACTING

Ending Balance

5'137,934,?357,7. 7
513,555,930
| .513,.141,873
s12,617012
s12,049,§65 .....
511,435,50.3
$10,780,692
$10,074,240
$0,316,843
58,5(;6,095.
$7,ssé,agi ”
$6,714,424
$5,728,178
54,577,927
$3,560,729
52,373,526 |
$1,113,115
$0
$0 |
$0
$0
50
$0
0
50 |

Annual Cash
Flow
51
$1
$1
. ..51.
%
$1
$1
. .$.1
$1
41
| 51
51
.$1 .
$1
$223,805%
| 51,411;856 |
$1,463,527
$1,517,062
.$1,572,519 |
$1629970
1,689,485

51,751,139

$13,259,374
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Schedule . Financing Agreement and Payment Schedule
FINANCING AGREEMENT

Due to federal regulations, the terms of the final financing agreement are negotiated directly between
the Agency and their financial advisor and/or financial lending Agency. The Contractor is excluded from
participation in these negotiations.

PROPOSED BILLING SCHEDULE

The following Proposed Billing Schedule demonstrates the billing schedule anticipated for the project
based on project milestones and completion targets for installation of the Work as defined in this
Contract. Payment terms are net 30 days from receipt of invoice. This billing schedule is based on timeline
milestones, and the actual billing schedule may differ based on individual measures’ commencement and
completion dates.

The following Proposed Billing Schedule is based on an anticipated Contract award by January 29, 2021,
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PROPOSED BILLING SCHEDULE

FIM No. FIM Name Contract b o1 Mar21 © Apr2i | May-21 | Jun2l | jut21 Aug2l  Sey
Amount | : : ‘

100 LED Lighting $2,222,158 | 544,443 | $42,443 | 888,863 5166662 166,662 $166662 16l

2.00 Renewable Energy | s7a67013 | 5143358 | $143,358 | $3,583956 $358,306  $358,395  $358,395 $35:

300 Water Conservation L s173m7 . 528968 $28968  $28963  $2896B  $2

4.00 Building Envelope $206,170 L sme ¢3e362  $34362  $3:8362  S3

500  HETransformers | s199171 | %6639 $66390  $66,3%0 |

6.06 Utiiity Management S0 : . ‘

7.00 GCCe Solar Carport Repairs ' $155,730 . - .$77;,8.65 {477,865

é.{)o Roof Replacement . . $199,§1;3 . o 599;959 J 499,959

$104,650 = $104,650

Design and Other Engineering : $279,734 © 5195,814 $55,947 $27,973 ¢
Pre-Construction Services | 6320737 . $108,912 | $109,912 | $109,912 |
Other Pre-Construction Costs ; $63,802 |

$191,405  $63,802 | $63,802 |

Construction Management $346,196 - $28,850 ' $28,850  $28,850  $28,850

Project Engineering : $93,582 87,799 $7,799 - $7,799 $7,799
General Conditions | $238,266 | 419,856  $19,856 = 519,856  $15,856 . $1'
Construction Completion i $175,283 ) : : :

$477,690

Cther Construction Costs $39,807 $39,807 $39,807 439,807 | $3

Profit | G1a56141  $47.418 | $41,746 | $38,049 -  $487,667  $92,801  $75,100  $6BATO | 36

Contingency . samyea:  stope0 | SI0669 | $9393 1 $E764  $108,725  $20,901  $16899 | S

State Review Fees $141,002 $141,002

Gross Receipts Tax  s1201600  $56,807 | $39538 | $36,880 1 $461,874  $87,078  $7L136  $64,848 | $6

I
t
1
I
[

$15,442,785 1 $730,073 | $508,140 | $474,090| $5,835,942 l 41,130,682 I $914,233 ' $833,422

$83
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Schedule 5. Compensation to Contractor for Annual Services
MEASUREMENT AND VERIFICATION FEE

The Year-1 M&V Fee is $68,632. The M&V Fee will be billed guarterly and will escalate at a rate of 2.500%
annually for the duration of the project as depicted in the table below. The Agency shall be responsible
for payment of the annual M&V Fee, as these ongoing costs are considered annual fees, and cannot be
financed up front.

_ oo ... . ANNUALMEV FEE SUMMARY o ,
Year M&V Fee Year M&V Fee
. S 553,532 SR .10. . 535,712
2 , AU 70308 S 11 B 57,855
,3 , 72,106 o .12 e $90’051 .
4 5'73,569 s , 5 92,500 e
5 575,757 7 i4 594,6i0
6 ” - $7'.I,651 157 V 7 $§é,975
7 | o $79,592 7 7 16 7 N $99,400
. o 531532 U o 101585
9 o slésl,szi 18 $104,432

Failure by the Agency to issue payment to the Contractor for annual M&V Services within the parameters
detailed herein will result in the termination of the Guarantee and annual M&V reporting requirements
for the remainder of the performance period. Refer to the APPENDIX E - Sample Annual M&YV Agreement.

Schedule K. Rebates, Incentives and Grants
UTILITY REBATES

Contractor shall coordinate with utility providers and submit required documentation during the
implementation period. Utility rebates are estimated and subject to availability and final award by the
utility provider. Rebates are not guaranteed by the Contractor, as these programs are at the discretion of
the utility company. All awarded rebates will be paid directly to the Agency by the utility provider.

Refer to Appendix D ~ Investment Grade Audit {IGA) Report for estimated utility rebates per measure.
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Schedute L.

Schedule M.
Scheduie N.
Schedule O.

Scheduie P.

Design, Audit and Construction Phase Schedules

Schedule Q.

{NOT USED)
(NOT USED)
{NOT USED)
(NOT USED)
{NOT USED)

Description of Project Site(s)

CITY OF SANTA FE, NM
PROFESSIONAL SERVICES CONTRACT
FOR ENERGY PERFORMANCE CONTRACTING

Refer to Appendix D — Investment Grade Audit (IGA) Report for a description of the project site(s) and
existing equipment.

Schedule R.

Equipment to be Installed by Contractor

Refer to Appendix D — Investment Grade Audit (IGA) Report for a measure specific scope of work and

description of equipment to be installed.
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Schedule S. Construction and Installation Schedule

Contractor anticipates a 15-Month overall construction period from the time of Contract. A detailed
construction schedule will be co-developed with the Agency following the Contract award.

COSF Preliminary Construction Schedule

City of Santa Fe
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Schedule T. Systems Start-up and Commissioning of Equipment; Operating Parameters of Installed
Equipment

A preliminary commissioning plan per measures is provided in Appendix D = Investment Grade Audit
Report and is intended to serve as the outline from which the final commissioning plan will be developed
during the pre-construction / design phase. The final commissioning plan will be primarily focused on
validating the proposed equipment and implemented strategies in accordance with the savings
methodology associated with each measure.

« Develop and issue construction phase commissioning plan

=  Review equipment submittals to validate the specified performance criteria is in alignment with
the proposed savings methodology

* Review sequences of operation and controls strategies to validate alignment with proposed
savings methodology

= Review manufacturer’s startup documentation

= Develop equipment Prefunctional Checklists (PFCs)

= Develop and conduct Functional Performance Testing (FPT} procedures on equipment and
sequences of operation to ensure proper operation

»  Create and maintain a commissioning issues log

»  Establish trends as required to validate system operation

* Coordinate Owner participation as required during commissioning and equipment startup
efforts

» Participate in staff training activities

Schedule U. Standards of Comfort
GENERAL

While optimizing energy consumption and costs are central to the project’s success, maintaining an
acceptable level of building occupant comfort is equally important, The following standards of comfort
are therefore established to ensure comfortable indoor space conditions are maintained post-retrofit.

INTERIOR LIGHTING

Interior light levels shall comply with the current recommendations, at the time the Contract becomes
effective, by the llluminating Engineering Society of North America (IESNA)

SPACE HEATING AND COOLING

The proposed design shall comply with the current editions, at the time the Contract becomes effective,
of ASHRAE Standards 55, 62 and 90.1.

SPACE TEMPERATURE SET POINTS:

The Agency agrees to maintain the following indoor space temperature set points:
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Classroom and Office Areas

= Cooling Occupied Set Point: 74 °F (+/- 1 °F}
= (Cooling Unoccupied Set Point: 82 °F
» Heating Occupied Set Point: 70 °F (+/- 1 °F}
* Heating Unoccupied Set Point: 62 °F

Unoccupied periods include, but are not limited to:
=  Scheduled shutdowns -
= Holidays
» Alltime outside of normal business hours

Cooling standards of comfort do not apply to areas that have evaporative or no cooling.

if 5% or more of the conditioned space area deviates from the above proposed space temperature set
points, the Contractor shall calculate the impact to the guaranteed savings and apply adjustments
accordingly. Data logging devices may be used to confirm actual space temperatures in place of trended
data from the building automation system.

VENTILATION

Minimum ventilation rates shall comply with ASHRAE 62.1 guidelines that are current when the Contract
takes effect.

DOMESTIC HOT WATER {DHW)

The Agency agrees to maintain the following domestic hot water supply temperature set points:
» Domestic Fixtures Set Point: 120°F

Swimming Pool

The Agency agrees to maintain the following domestic hot water supply temperature set points:

»  Water Temperature Set Point: 82°F
= Space temperature setpoint 80 °F

Schedule V.  Contractor’s Training Responsibilities

Contractor shall co-develop a training plan with the Agency that is tailored to the needs and skill-level of
the trainees. Contractor shall record training sessions and provide in electronic format to the Agency for
future reference. The final agreed upon training agenda may include topics such as:

= Equipment start-up, proper operation, shutdown, power failure, etc.
= Sequences of operation
=  Operations and maintenance {0&M) manuals
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* Diagnosing and troubleshooting common equipment issues
*  Preventative maintenance and required documentation

= Health & safety considerations

Warranty information

= |dentified system deficiencies

Schedule W.  {NOT USED}
Schedule X. {NOT USED)
Schedule Y. {NOT USED)
Schedule Z. {NOT USED)
Schedule AA. (NOT USED)

Post-Construction Schedules

Schedule BB. Contractor’s Maintenance Responsibilities

Contractor shall provide warranty services for an industry standard one-year period. This warranty is
specific to defects to original quality and/or workmanship. Contractor hereby also provides warranty
services for a one-year period covering defects in installation services provided by Contractor. Any
material warranties that extend beyond the standard one-year period will be transferred to the Agency
upen project closeout.,

Schedule CC.  Agency’s Maintenance Responsibilities

1. Agency shall be responsible for annual operations and maintenance of installed solar
photovoltaic systems to ensure proper operation.

2. Agency shall maintain ali equipment per manufacturer’s & Contractor’s recommendations.

3. Maintain active and updated maintenance logs for all equipment. Logs shall be kept fora
minimum of the warranty period and must be provided to the Contractor upon request in either
electronic or hard copy format.

4. During the first-year construction warranty period, the Agency shall promptly notify the
Contractor of any equipment which fails to operate as intended. Subsequent to the first year,
the Agency shall coordinate repair of any failed equipment with the equipment manufacturer or
other qualified entity to address equipment failures in a timely manner.

5. Maintain all sequence of operations and performance criteria related to instailed systems as
proposed and designed. This shall include, but not be limited to, adjusting occupancy schedules
based upon operational calendars, considering holidays, regular breaks, etc. The Agency shall
maintain schedules to minimize equipment operation.

6. Upon request of Contractor, provide Contractor with copies of actual monthly utility billing
infermation on a quarterly basis for the duration of the ongoing service period. This includes
utility bills from all providers. For this project, the ongoing service period shall be for the term of
the contract. Utility information shall include all meters providing direct or indirect service to all
building(s} included in this project.
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7. Provide Contractor continuous full remote access to the Building Automation System (BAS) for
the purpose of collecting and trending data over time as required for performance verification.

8. The Agency shall notify Contractor in writing with regard to any changes or alterations to
buildings that will affect energy usage. This notification must be provided within 30 days of the
change. This includes changes to utilization, occupancy, internal or external loads, facility
operation, scheduling, and sequences of operation.

9. In addition to the maintenance responsibilities described above, the Agency shall maintain a log
of all maintenance activities as described in the maintenance checklist provided with O&M
manuals,

Schedule DD. Facility Maintenance Checklists

Facility maintenance checklists will be provided as a part of the Operation and Maintenance (O&M)
Manuals delivered at project completion. All en-going facility maintenance shall be completed by Agency
staff in accordance with manufacturer’s and Contractor’s recommendations and specifications.

Schedule EE.  {NOT USED)
Schedule FF.  {NOT USED)
Schedule GG. (NOT USED)
Schedule HH. {NOT USED)
Schedule Il.  (NOT USED)

Administration Schedules

Schedule J).  Alternative Dispute Resolution
Mediation

Contractor and Agency shall endeavor to resolve claims, disputes and other matters in question between
them by mediation. A request for mediation shall be made in writing, delivered to the other party to the
Contract, and filed with the person or entity administering the mediation. The request may be made
concurrently with the filing of a complaint or other appropriate demand for binding dispute resolution
but, in such event, mediation shall proceed in advance of binding dispute resolution proceedings, which
shall be stayed pending mediation for a period of 60 days from the date of filing, unless stayed for a longer
period by agreement of the parties or court order. If an arbitration proceeding is stayed pursuant to this
section, the parties may nonetheless proceed to the selection of the arbitrator(s) and agree upon a
schedule for later proceedings.

The parties shall share the mediator’'s fee and any filing fees equally. The mediation shall be held in Santa
Fe, New Mexico, unless another location is mutually agreed upon. Agreements reached in mediation shall
be enforceable as settlement agreements in any court having jurisdiction thereof.

If the parties do not resolve a dispute through mediation pursuant to this Section, the method of binding

dispute resolution shall be the following:
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{Check the appropriate box. If the Contractor and Agency do not select a method of binding dispute
resolution below, or do not subsequently agree in writing to a binding dispute resolution method other
than litigation, the dispute will be resclved in a court of competent jurisdiction.)

[ | Arbitration pursuant to Section of this Contract
X 1 Litigation in a court of competent jurisdiction
[ | Other (Specify)

Schedule KK. (NOT USED)
Schedule LL.  (NOT USED)
Schedule MM. (NOT USED)
Schedule NN. (NOT USED)
Schedule 00. (NOT USED)
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Exhibits

Exhibit I. Performance Bond/Construction Bond

To be provided following Contract execution.

Exhibit II. Labor and Material Payment Bond

To be provided following Contract execution.
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Avwarded Vendor

0000141975

Yearout Energy Services Co., LI.C
8501 Washington St NE
Albuguerque, NM 87113

Telephone No. (503) 883-0915

Ship Te:

All State of New Mexico agencies, commissions,
institutions, political subdivisions and local public
hodies allowed by law.

Invaice:
As requested.

CITY OF SANTA FE, NM
PROFESSIONAL SERVICES CONTRACT
FOR ENERGY PERFORMANCE CONTRACTING

NM-GSD Certification of Contractor as Qualified Provider

GSD/PD (Rev, 01/11)

State of New Mexico
General Services Department

Statewide Price Agreement

Contract Nuntber: 90-000-18-00017AH
Payment Terms: Sece Contract

F.O.B.: See Contract

Delivery: Sec Confract

Procurement Specialist: Michael Saavedra
Telephone No.: {505} 827-0610

Email: Michael. Saavedra@state.nm,us

Title: Qualified Providers of Energy Performance Confracting Services, ESCO

Term: June 13, 2019 — June 12,2023

This Price Agreement is made subject to the “terms and conditions” shown on the reverse stde of this page, and 45

indicated in this Price Apreement.

Accepted for the 51 of New Mexico

WL

New Mexico State Purchasing ftgmk&

Date: 07/08/2019

Purchasing Division, 1100 St. Francis Drive, PO Box 6850, Santa Fe, NM 87502-6850 {505} 827-0472

MS
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Exhibit 1V. NM-EMNRD 8 NM-OSE Certification of Guaranteed Savings

63

State of New Mexico
Energy, Minerals and Natural Resources Department

Micheile Lujan Griaham
Govemor
Sarsh Cottrel| Propst Loulse N. Martin
. ez, Diractor
Cabine! Sacrolary Energy Gonservation and Manageeant Division

Todd E. Leahy, JD, PhD
Daputy Secratary
September 12, 2020

BY EMAIL: mayor@santafenm.gov

Mayor Alan Webber
City of Santa Fe
200 Lincoln Ave
Santa Fe, NM 87504

SUBJIECT: ation of Guaranteed En Savings under the Public Facility Energy Efficlency and Water
servation Act (NMSA 1978, Section 8-23-5] - City of Santa Fe

Dear Mayor Webber:

The Investment Grade Energy Audit submitted by the City of Santa Fe to implement energy efficiency and
renewable measures in city facilities has been reviewed and is hereby approved. The Investment Grade Energy
Audit was performed by Yearout Energy Services Co. (YESCO).

The Energy Conservation and Management Bivision (ECMD) of the New Mexico Energy, Minerals and Natural
Resources Department (EMNRD) has certification responsibilities and provides technical assistance to
governmental entities under the Public Facllity Energy Efficiency and Water Conservation Act {Act}. The two
certifications needed from EMNRD for each energy performance contracting project under the Act are:

» Vendor s a Qualified Provider and meets EMNRD experfence requirements; and

+ Guaranteed energy savings appear to be accurately estimated and reasonable.

EMNRD reviewed the Investment Grade Energy Audit. EMNRD now issues the following certification:

experience criteria.

» EMNRD certifies that the guaranieed enerpy savings from the proposed efficlency measures appear to be
accurately estimated and reasonable.

The City of Santa Fe Investment Grade Audit is hereby certified with these Special Conditions:

¢ Certiflcation is contingent upon implementation of the measures as cutlined |n the investment grade
energy audit. No significant changes in scope are to be considered unless submitted for review and

approval by EMNRD,
s Section 6-23-4 Requi he savings b nteed e provider. Measurement and Verification of
the savings Is essential to determine if ing met. A copy of the Annual Measurement and

1226 Bouth 51. Francls Dirive « Santa Fe, New Maxica 87505
Phone {505} 476-3315 - Fax (505} 476-3322 ~ www.CleanEnergyNM org
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September 15, 2020

Page 2
Verification Report shall b vl 0 EMNRD every year the co| isinpi nuaty 31* of the
Howing year. These reports a | to meet legislative 1 3
+ The 3-rd party reviewer costs t are to be included and accounted

for in the project contra reimburse E D,

Pursuant to NMSA 1978, Section 6-23-5 of the Act, EMNRD has performed its certification duties, Itis
recommended that The City of Santa Fe implement its approval requirements te comply with NMSA 1978, 6-23-8

of the Act. Please contact me at Harold. Trujillo@state.nm.us, 505-490-7912 or Louise.N.Martinez@state.nm.us ,
§05-476-3315 if there are any questions.

Sincerely,

Harald Trujilie, PE J :
Bureau Chief

ECMD Energy Technology & Engineering

[ Regina Wheeler, Public Works Director rawheeler@santafenm.gov
Caryn Grosse, Project Administrator clgrossed@santafenm.gov
Loulse Martinez, Director ECMD
David Griego, Engineer ECMD
Alex Montzno, YESCO
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STATE OF NEW MEXICO

OFFICE OF THE STATE ENGINEER
CONCHA ORTIZ Y PINO BUILDING, 130 SOUTH CAPITOL, SANTA FE, NM 87501
TELEPHONE: (505) 827-6091 FAX: (505) 827-3806

JOHN R. D’ANTONIO JR., P.E. Aupust 28, 2020 Mailing Address:
STATE ENGINEER P.O, Box 25102
Santa Fe, NM 87504-5102

VIA EMAIL

Mr. Alex Montano

Yearout Energy Services Company
8501 Washington $t. NE
Albuguerque, NM 87113

Re: City of Santa Fe - Investment Grade Audit Report
Dear Mr. Moniano:

The Water Use & Conservation Bureau {WUCRB) of the Office of the State Engincer (OSE) has reviewed various
submittals from Yearout Energy Services Company for the above-referenced project including the City of Santa
Fe-Investment Grade Audit (IGA) Report dated August 21, 2020, The veview of the final 1GA was completed
in accordance with NMSA 1978, Section 6-23-5.B(3) of the Public Facility Energy Efficiency and Waler
Conservation Act {Act).

The proposal submitted is for the installation of approximately 760 fixture upprades at 15 City facilities, NMSA
1978 Section 72-14-3.2D).(¢) recognizes ‘““water-efficient fixturcs and appliances™ as a wafer conservation
measure. Consequently, the fixture retrofits proposed were considered for guaranteed water savings.

The OSE has cerlification respensibilities and provides technical assistance to governmental entities under the
Acl. The Acl conditions any water conservation guaranteed utility savings contract approval on two certifications
from the OSE. The OSE is required to certify that:

+ " _the qualified provider of water conservalion measures meets the experience requirements set by
that office”; and

= “..the goarantecd water savings from the water conservation measwes proposed appear to be
accurately estimated and reasonable.”

Pursuant to NMSA 1978, Section 6-23-5 B(3) of the Act, the WUCH reviewed the proposal. The OSE provides
the following certifications:

* For the purposes of this proposed project, based upon documents submitted to this office, the OSE
certifies thal the project team of Yearout Energy Services Company meets the experience
requirements end shall be considered 2 “qualified provider,”
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s Based on the documents and information provided, the OSE certifies that the guaranteed water
savings from water conservation measures appeat to be accuratély estimated and reasonable.
If you have any questions, please call Chuck Lawler at 505-827-6664.
Sincerely,
Julie Valdez
Acting Burcau Chief, Water Use and Conservation Bureau
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Exhibit V. Certificate of Acceptance - Measure
CERTIFICATE OF ACCEPTANCE - MEASURE

Date:

Measure Description:

City of Santa Fe, NM accepts the installed equipment for the measure noted above and establishes a
warranty period commencement date as

Authorized Representative

Name (Printed)

Title

Signature

Date

Once executed, this form shall signify final acceptance of the installed equipment for the noted measure.
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Exhibit Vi. Certificate of Project Substantial Completion
CERTIFICATE OF PROJECT SUBSTANTIAL COMPLETION

Date:

City of Santa Fe, NM accepts the project as substantially complete and establishes a performance period

commencement date as

Authorized Representative

Name {Printed)

Title

Signature

Date

Once executed, this form shall signify final project acceptance and substantial completion of the proposed
work. This will also signal commencement of the Year 1 Performance Period.
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Exhibit VIi. Equipment Warranties

An industry standard 1-Year materials and workmanship warranty is provided by Contractor as part of the
project. Any material warranties that extend beyond the standard 1-Year period will be transferred to the
Agency upon project closeout.
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Appendices

Appendix A.  Contractor Solicitation (Selection Phase)

The Contractor was selected from the NM-GSD Statewide Price agreement. Appendix is not used.

Appendix 8.  Contractor Proposal [Pre-Qualification Phase)

The Contractor was selected from the NM-GSD Statewide Price agreement. Appendix is not used.

Appendix C.  Investment Grade Audit and Project Proposal Contract

The Investment Grade Audit {IGA} and Project Proposal Contract have been published under separate
cover and are incorporated herein by this reference.

Appendix D.  Investment Grade Audit Report

The Investment Grade Audit (IGA) Report has been published under separate cover and is incorporated
herein by this reference.

AppendixE.  Sample Annual M&V Agreement

Measurement and Verification (M&V) is the process of guantifying the annual utility consumption savings
resulting from the measures implemented as part of the Guaranteed Energy Savings Performance
Contract {GESPC) project. M&V activities include ongoing site surveys, metering of energy and other
independent variables, review of operations and maintenance documentation, engineering calculations,
and reporting. The annual cost for M&V services is outlined in Schedule J and shall be billed quarterly
during each performance year. The Agency shall be responsible for payment of the annual M&V Fee, as
these ongoing costs are considered annual fees, and cannot be financed up front. This section provides a
sample of the annual agreement for reference.
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2021-01-19 Yearout Energy_EPC_COSF

Final Audit Report 2021-01-19
Created: 2021-01-19
By: Irene Romero (ikromero@ei.santa-fe.nm.us)
Status: Signed
Transaction 1D: CBJCHBCAABAAQH 0WhonDUO4INVZIOIEFWIMZpmhAgci

"2021-01-19 Yearout Energy_EPC_COSF" History

B Document created by Irene Romero (ikromero@ci.santa-fe.nm,us)
2021-01-19 - 6:23:52 PM GMT- IP address: 63.232.20.2

B3 Document emailed to Marcos Martinez (mdmartinez@santafenm.gov) for signature
2021-01-19 - 6:24:30 PM GMT

8 Email viewed by Marcos Martinez (mdmartinez@santafenm.gov)
2021-01-19 - 6:55:31 PM GMT- IP address: 104.47.65.254

& Document e-signed by Marcos Martinez (mdmartinez@santafenm.gov)
Signature Date: 2021-01-19 - 6:55:59 PM GMT - Time Source: server- IP address: 107.77.226.66

& Agreement completed.
2021-01-19 - 6:55:59 PM GMT

‘ bt

Adobe S-ign
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[TC # 40-01/K

CITY OF SANTA FE
AMENDMENT No. 1 TO
PROFESSIONAL SERVICES AGREEMENT
ITEM# 19-0641
This AMENDMENT No. | (the "Amendment") amends the CITY OF SANTA FE
PROFESSIONAL SERVICES AGREEMENT, dated July 31, 2019 (the "Agreement"), between
the City of Santa Fe (the "City"} and YEAROUT ENERGY SERVICES COMPANY, LLC.,
(the “Contractor"). The date of this Amendment shall be the date when it is executed by the City
and the Contractor whichever occurs last.
RECITALS:
A. Under the terms of the Agreement, Contractor has agreed to perform an Investment-
Grade Energy Audit (IGA) of various City facilities as listed in Exhibit “B”.
B. Pursuant to Article |3 of the Agreement, and for good and valuable consideration,
the receipt and sufficiency of which are acknowledged by the parties, the City and the Contractor

agree as follows:

1. SCOPE OF SERVICES

Article 1 of the Agreement is amended to add deliverables related to Solar Interconnection,
Land Acquisition and FAA Coordination, so that Article | reads as follows, and as described in
Exhibit “C™:

VL. To mitigate risk for all stakeholders and streamline project implementation when the
Contractor and City enter into the Guaranteed Utility Savings Contract, the Contractor will
commence the following tasks:

Deliverable item: Price
ltem 1: Solar Engineering, Design and Interconnection $83,099.31
ltem 2: Land Acquisition and FAA Coordination $76,567.00
Item 3: Allowance for PNM Supplemental Review (if required) $10,000.00
Total amount $169,666.31+NMGRT
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2. COMPENSATION.

Article 2, paragraphs A and B of the Agreement are amended to increase the amount of
compensation by a total of $183,981.91 including NMGRT so that Article 2, paragraphs A and B
read in its entirety as follows:

A. Except as provided for in subparagraphs 2D and 2E below, the City shall
pay to the Contractor in full payment for services satisfactorily performed pursuant to the
Scope of Work at the rate of 274,316.31. The New Mexico gross receipts tax levied on
the amounts payable under this Agreement totaling $23,145.44 shall be paid by the City
to the Contractor. The total amount payable to the Contractor under this Agreement,
including gross receipts tax and expenses, shall not exceed $297,461.78.

B. The total amount payable to the Contractor under this Agreement,
including gross receipts tax and expenses, shall not exceed two-hundred ninety-seven
thousand four hundred sixty-one dollars and seventy-five cents ($297,461.75). This
amount is a maximum and not a guarantee that the work assigned to the Contractor under
this Agreement to be performed shall equal the amount stated herein. This arount is
based on a maximum of 598,000 gross square feet at seventeen-and-one-half-cents US
doliars (30.175) per square foot of audited facility floor area, as per Exhibit B, Cost and
Pricing. City shall only pay for facility floor area actually audited. Areas not audited
Contractor will not be charged to City.

Article 2, paragraphs D and E of the Agreement are amended to read in its entirety as
follows:

D. The City shall have no payment obligations except those identified by Change
Order 1 provided that Contractor and City execute a Guaranteed Utility Savings Contract
within |20 days [allows sufficient time for contract negotiation, attorney review, and City
processing days], after issuance of the Notice of Acceptance (Exhibit A) of the final
Investment-Grade Energy Audit and Project Proposal, and the original fee of $113,480
($104,650.00 plus NMGRT $8,830.00) shall be incorporated into Contractor’s project
costs in the Guaranteed Utility Savings Contract and paid through the Guaranteed Utility
Savings Contract funding mechanisms.

E. City’s payment obligations under this contract are limited to the items in Change
Order ! in the event that Contractor's final Investment-Grade Energy Audit and Project
Proposal does not contain a package of energy and water conservation measures which, if
implemented and as meeting terms of Scope of Work, will provide the City with utility
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cost savings sufficient to fund City’s payments of all costs and fees associated with the
Guaranteed Utility Savings Contract, including: 1) the fee associated with the [nvestment-
Grade Energy Audit; 2) all monthly payments on a lease purchase agreement to finance
the measures; and 3) any annual fees for monitoring and maintenance incurred by the
Contractor. Should the Contractor determine at any time during the Investment-Grade
Energy Audit that savings cannot be attained to meet these terms, the Investment-Grade
Energy Audit will be terminated by written notice by Contractor to City. In this event, this
Agreement shall be terminated and City shall have no obligation to pay the original fee of
$113.480 ($104,650.00 plus NMGRT $8,830.00).

3.  TERM:
Article 3 of the Agreement is hereby deleted in its entirety and substitute the
following Article 3 in its place:
THIS AGREEMENT SHALL NOT BECOME EFFECTIVE UNTIL APPROVED
BY THE CITY. This Agreement shall terminate on December 31, 2020, unless terminated
pursuant to paragraph 4 (Termination), or patagraph S (Appropriations). In accordance with
Section 13-1-150 NMSA 1978, no contract term for a professional services contract, including
extensions and renewals, shall exceed four years, except as set forth in Section 13-1-150 NMSA
1978,
4. AGREEMENT IN FULL FORCE.
Except as specifically provided in this Amendment, the Agreement remains and shall
remain in full force and effect, in accordance with its terms.
IN WITNESS WHEREOF, the parties have executed this Amendment No. | {0 the

Agreement as of the dates set forth below.
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CITY OF SANTA FE:

AL‘% WEBBER, MAYOR

DATE; &MON

ATTEST:
AND ngﬁ,“j ..CLER
LANDAY. % &f

3-{4'5-0

CITY ATTORNEY'S OFFICE:

AN //30/20

SENIOR ASSISTANT CITY ATTORNEY

APPROVED:

Yoo 22| zo

MARY MGEOY, FINANCE DIRECTOR #%-

CONTRACTOR:

COLBYGEER; SIDENT
Yearout Energy Services Company, LLC

DATE: _/ / 8O/ 1035

CRS# 03260362-00-2
Registration # 19.00158314

)
Munis Contract: 3200884, Project Code: FA1832008, Org: 3209980, Object: SO FNEH D
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Exhibit B

Santa Fe

19

Cost and Pricing
Fadiitv Strast Address Gty  State Zp G“f:t,?'“
Publle Library - Souths1de 6599 laguar Or Santa Fe NM 87507 26,000
Santa Fe Regional Airport 3003 Aviation Dr Santa Fe NM 87507 14,000
Mueicipat Recreat;m Complax 205 Caja Del Rio Santa Fe N 87507 12,000
Fira Station &8 6796 Jaguar IJr Santa Fe NM 87507 10,000
La Famiila Mcd!cal (-:enter 1035 Alto St N . S-mt"a ;; ) “I;;li—tl 87501 25,000
Siringo Complex lPo[IGe Records, IT, Facilities] 2651 Siringo Rd - Santa Fe NM 87505 34,000
Police Dept - Admin 2515 Camlno Entrada Santa Fe NM 87507 26,000
Public Ubrary « Main i ltlis Washington Ave Santa Fé L7 ar501 £0.000
Public Library - Lafarge ‘ “‘1?30 Wano St Santa Fe NM 87505 23,000
_g&;:g}gﬁ:ﬂ”&wl ronmental 1142 Sl A Satafe  NM 87507 40,000
Santa Fe Canvention Center 201 W Marw st Santa Fe NM 87501 72,000
Genuve\.ra Chavez Community Cemter 3221 Rodeo Rd Santa Fe NM 87507 138,000
Kitchen Angels | ‘1222“§er Rd #A Santa Fe NM 82507 15,000
Sandoval Parking Garage Lot B 2(.‘0 Sandoval Santa Fe NM 8701 @
Fort Marcy Recreation Complex 490 Bishops l.odge fd SantaFe NM 87501 26,000
Salvador Penez Swinnming Pool 601 Alta Vlsta R Sam Fe NM 87505 18,000
Canyon Road Water Treatment Plant l?ﬂﬂ Upper Calwon Rd B Sama Fe NM 87505 13,000
"Sam:a Fe Water Dept Office 801 W San Mateo Rd Santa Fe NM 87505 23,000
Transt Administration 293;Ruf;na St Santa Fe NM 87507 26,000
ma;ﬁ“;:%* Complex (SrCenter, 4199 Alto st Sitafe  NM_ 8TSOL 18000
m, x;ﬂto:;';w ‘ w simafe MM T80 O
Fire Stttlon 2 1780 NM 180 ——
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Yearout Enengy shall Include the following pumg locations as part of the |GA at no additiona! cast.

Pump Description Street Address City State
$2300 Wir 10MG 1048 Las Montayas 0 Tan Mililon Gallon Tank Santa fe NM
$2300 Wir Agua l;ﬂa Well La-Ca-nada 1815 Camino La Canada Santafe NM
$2300 Wit Cristo Rey Churm 1209 UppetrCatyon ftd santafe NM
52300 Wir Dempsey Booster Station 0 Cerra Gordo Rd SantaFe NM

wSBODWﬂNWQDRTBoosterllOMGaI 1048 Camino de los Montoyas Santa Fe Nt
$2300 Wir NW Well Les Montoyas 0 PLTROA2 828 AD3 NE Well santa fe Nt
52300 Wir St Michaels & Rallraad 05t Michaels & SF Railroad Santa Fe o NV
52300 Wir Sumimit Booster 1212 1212 Cale De Agua Tank Santa Fe NM
BDDMat;; Division 02 Booster Station 2A Rd Samta Fe NM

_BDDI:v-ater Dm.;m 0 Bucirnan Rd {Lift Station) Santa Fe NM
BOD/Water Divisian 01 Booster Station 1A rSarna Fe NM -
BDD/Water DMs:on— o 341 Cafa Oel Rio {Vreatment Plant) #a ‘Santa Fe NM
SOSRCAMOMEOLVEI1D OBucmmweso  Satate "
52300 Wtr Buckman B;ostersu 1 Booster #1 ) Santa Fe NM
52300 Wtr Buckman Booster Sts 4 Buckman Booster 84 Santa Fe NM
52300 Wir Buckman :Vell 1 € Buckman Santa Fe NeA )
52300 Wtr Bukmn Bster 3 & Well 13 0 Buckman Well 13 Santa Fe M

20
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YEAROUT

E N E R G Y
EXHIBIT C

CHANGE ORDER TO IGA CONTRACT

Project: City of Santa Fe, NM

Contract Number: 19-0641

Change Order Number: 1

Date: 01/27/2020

Description: Solar Interconnection, Land Acquisition and FAA Coordination

Original Investment Grade Audit {IGA) Contract Amount $113,480.00
Change Order Scope Items

Change Order Item 1: Solar Engineering, Design and Interconnection $83,099.31
Change Order ltem 2: Land Acquisition and FAA Coardination $76,567.00
Change Order ltem 3: Allowance for PNM Supplemental Review (if Required) $10,000.00
Change Order Total Amount $169,666.31 + NMGRT
Adjusted IGA Contract Amount $283,146.31 + NMGRT

In an effort to mitigate risk for all project stakeholders and streamline project implementation, itis
proposed that the City of Santa Fe initiate the Change Order Scope items noted above prior to fully
executing the Guaranteed Utility Savings Contract {(GUSC). By executing this change order, the City of
Santa Fe authorizes Yearout Energy to commence with the noted change order scope items above and
invaice for this change order totaling $169,666.31 + NMGRT as the work is performed. Yearout Energy
shalt not invoice for the original IGA Contract Amount of $113,480 as the cost for this service will be
included in the turn-key project amount as stated in the original IGA Contract.

Yearout Energy will not invoice for the aliowance scope item unless PNM requires supplemental review
on any proposed solar PV systems. Yearout Energy currently anticipates (2) proposed systems are
expected to need this requirement, and therefore proposes an allowance of $5,000 per system
(510,000 Total) based on recent project experience,

Approved By: W—_

This Change Order is valid for 60 Days Date: j/_;/&ﬂm
8501 WASHINGTON STREET NE V P I S05.883.091%
ALBUQUERQUE, NEW MEXICO 87113 YEAROUTENERGY.COM
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ITEM # 4 Syl

CITY OF SANTA FE
PROFESSIONAL SERVICES CONTRACT

THIS AGREEMENT is made and entered into by and between the City of Santa Fe, New Mexico,
hereinafter referred to as the “City,” and YEAROUT ENERGY SERVICES COMPANY, LLC.
(YEAROUT ENERGY), hereinafier referred to as the “Contractor,” and is effective as of the date
set forth below upon which it is executed by the Parties.

RECITALS

WHEREAS, this Agreement was created for use by New Mexico government entities to obtain an
Investment-Grade Energy Audit of a facility from a private energy service company (YEAROUT
ENERGYY};

WHEREAS, authority exists in the law for City to enter into this contract, and funds have been
budgeted, appropriated and otherwise made available; a sufficient unencumbered balance thereof
remains available for payment; and the required approval, clearance and coordination have been
accomplished from and with appropriate agencies;

WHEREAS, Contractor is a company with experience and technical and management capabilities
to provide for the discovery, engineering, procurement, installation, financing, savings guarantee,
maintenance and monitoring of energy and water conserving measures at facilities similar in size,
funetion and system type to City’s facilities;

WHEREAS, Contractor has been selected in accordance with Statewide Price Agreement 90-000-
18-00017AH, pertaining to the discovery, engineering, procurement, installation, financing,
savings guarantee, maintenance and monitoring of energy and water conserving measures at City’s
facilities;

WHEREAS, City has selected Contractor to provide the services described herein;

WHEREAS, City desires to enter into a contract to have Contractor perform an Investment-Grade
Energy Audit and Project Proposal to determine the feasibility of entering into an Guaranteed
Utility Savings Contract to provide for installation and implementation of energy and water
conserving measures at City’s facilities; and

WHEREAS, if energy and waler conserving measures are determined to be feasible, and if the
amount of savings can be reasonably sufficient to cover all costs, as defined by City, associated
with an Energy Savings Performance Contracting project, the parties intend to negotiate an
Guaranteed Utility Savings Contract under which the Contractor will design, procure, install,
implement, maintain and monitor such energy and water conserving measures. However, this
intent does not commit City to entering into such a Guaranteed Utility Savings Contract.

NOW, THEREFORE, in consideration of the mutual promises and covenants contained herein,
and intending to be legally bound hereby, City and Contractor hereto covenant and agree that the

1
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following Exhibits are attached hereto (or will be, as provided in this Agreement) and are made a
part of this Agreement by reference.

IT IS AGREED BETWEEN THE PARTIES:

1. Scope of Work.
Contractor shall:

A. Perform an Investment-Grade Energy Audit (Audit) in accordance with this
Agreement. Contractor shall work diligently to assess validity of information provided
and to confirm or correct the information as needed to provide a complete and accurate
Audit. City will assist Contractor in performing the Audit as described in this
Agreement. City will work diligently to provide full and accurate information needed
by Contractor for the Audit. The parties contemplate that development of the Audit
will be an iterative process and that City will have a reasonabie amount of time, not
less than 30 calendar days but not exceeding 90 calendar days from City receipt of
Audit report, to review and determine acceptance of Audit report before considering
issuance of the Notice of Acceptance (Exhibit A).

B. Submit a Project Proposal (Proposal) to City within 30 calendar days of Audit report
submittal that provides a package of energy and water conserving measures, including
details as specified in this Agreement,

C. In order to successfully implement this project, Contractor shall:
I. Conduct assessment.

(a) Meet with City to establish interests, plans, problems, and any other issues
related to facilitics and operation of facilities,

{b) Collect data and background informationn on buildings, equipment and
facilities operation and energy use for the most recent three years (as
available} from the effective date of this Contract as follows:

(1) Building squaze footage;

(2) Construction data of buildings and major additions zncludmg building
envelope;

(3) Utility company invoices;

{4) Occupancy and usage information;

(5) Description of all energy-consuming or energy—savmg equipment
used on the premises, as available;

(6) Description of energy management procedures utilized on the
premises;

{7} Description of any energy-related improvements made or currently
being implemented;

{8) Description of any changes in the structure of the facility or energy-
using or water-using equipment;

{9) Description of future plans regarding building modifications or
equipment modifications and replacements;

(10) Drawings, as available (may include mechanical, plumbing,
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electrical, building automation and femperature controls, structural,
architectural, modifications and remodels);
(11} Original construction submittals and factory data (specifications,
. pump curves, and any similar documentation), as available;
(12} Operating engineer logs, maintenance work orders, and any similar
documentation, as available;
(13) Records of maintenance expenditures on energy-using equipment,
including service contracts;
(14) Prior energy audits or studies, if any.
. {c) Perform a preliminary walk-through of facilities and interview staff and
occupants to identify potential measures.
(d) Meet with City to present prelminary findings and establish agreement on
micasures to analyze.

I, Identify potential measures,

(a) Interview the facility manager, maintenance staff, subcontractors and
occupants of each building regarding: A
(1) Facility operation, including encrgy management procedures;
(2) Equipment maintenance problems;
(3) Comfort problems and requirements;
{4) Equipment reliability;
(5) Projected equipment needs;
{6) Occupancy and use schedules for the facility and specific equipment;
{7) Past, planned, and desired facility improvements,

(b) Survey major energy-using equipment, including indoor and outdoor
lighting, heating and heat distribution systems, cooling systems and related
equipment, automatic temperature control systems and equipment, air
distribution systems and equipment, outdoor ventilation systems and
equipment, exhaust systems and equipment, hot water systems, electric
motors, transmission and drive systems, special systems (including
kitchen/dining equipment), renewable energy systems, other energy using
systems, and water consuming systems (vestroom fixtures, water fountains,
irrigation systems, and other water systems).

{1} Verify settings of control systems that mclude computer controls
systems and building thermostats

(2) Measure lighting levels at various locations in a building to determine
if recommended lighting levels exist

(3) Inspect filters for heating and cooling systems to determine the status
of maintenance activities

(4) Consider maintenance staff and occupant concerns related to heating,
cooling, and lighting

(c) Perform “late-night” surveys outside of normal business hours or on
weekends {o confirm building system and occupancy schedules, if deemed
necessary,

(d) Develop a preliminary list of potential energy and water conserving
measures, Consider the following for each system:
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(1) Comfort and maintenance problems;

(2) Energy use, loads, proper sizing, efficiencies and hours of operation;

(3) Current operating condition;

(4) Remaining useful life;

(5) Feasibility of system replacement;

(6) Hazardous materials and other environmental concerns;

(7) City’'s future plans for equipment replacement or building
renovations;

(8) Facility operation and maintenance procedures that could be affected;

(9) Capability to monitor energy performance and verify savings.

HI. Analyze measures,

(a) Establish base year consumption by examining utility bills for the past three
years for electricity, gas, steam, water, and any other energy or fuel types.
Present base year consumption in terms of energy units as used in utility
bills, in terms of dollars, and in terms of dollars per square foot. Describe
the process used to determine the base year (such as averaging, selecting
most representative contiguous 12 months, or other methods). Consult with
facility personnel to account for any anomalous schedule or operating
conditions on billings that conld skew the base year representation,
Contractor shall account for periods of time when equipment was broken or
malfunctioning in calculating the base year.

(b) Estimate loading, usage and/or hours of operation for all major end uses of
total facility consumption including, but not limited to: lighting, heating,
cooling, motors (fans and pumps), plug loads, and other major energy and
water using equipment. Where loading or usage are highly uncertain
{(including variable loads such as cooling), Contractor will use its best
judgment, spot measurements or short-term monitoring. Contractor should
not assume that equipment run hours egqual the opcratmg hours of the
building(s) or facility staff estimates,

(¢) Reconcile annual end-use estimated consumption w1th the annual base year
consumption. This reconciliation will place reasonable “real-world” limits
on potential savings.

(d) Propose adjustments to the baseline for energy and water conserving
measures that will be implemented in the future. Adjustments made to the
energy baseline shall only be made for any of the following changes in
conditions affecting the facility:

(1) utility rates;

{2) number of days in the utility billing cycle;

(3) floor area of the facility;

{4) operational schedule of the facility,

(5) facility temperature;

(6) weather, if change is significant;

(7) amount of equipment or lighting used in the facility, if change is
significant;

(8) space type(s) in the facility, if change is significant; and
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{9) material change(s) in or to the facility.

(e} Develop a preliminary analysis of potential energy and water conserving
measures. This resulting list of measures shall be compiled and submitted
to City within 90 calendar days of the execution of this Contract.
Furthermore:

(1) List all potential measures, whether cost-effective or not. Consider
technologies in a comprehensive approach including, but not limited
to: lighting systems, heating/ventilating/air conditioning equipment
and distribution systems, controls systems, building envelope, motors,
kitchen equipment, pools, renewable energy systems, other special
equipment, irrigation systems, and water conserving devices.

{2) Identify measures which appear likely to be cost effective and
therefore warrant detailed analysis.

(3) For each measure, prepare a preliminary estimate of energy or water
cost savings, including description of analysis methodology,
supporting calculations and assumptions used to estimate savings.

{f) Meet with City to present preliminary findings prior to thorough analysis.
Describe how the projected project economics mect the City’s terms for
completing the Investment-Grade Energy Audit and Proposal Contract.
Discuss assessment of energy use, savings potential, project opportunities,
and potential for developing an energy performance contract. Develop a
list of recommended measures for further analysis. The City shall have the
option fo reject calculations of savings, potential savings allowed, or project
recommendations.

{g) Perfonm final analysis of savings and costs for each energy and water
conserving measure, incfuding the following:

(1) Follow the methodology of American Society of Heating,
Refrigerating, and Air-Conditioning Engineers or other nationally-
recognized authority following the engineering principle(s) identified
for each retrofit option,

(2) Utilize assumptions, projections and baselines which best represent
the true value of future energy or operational savings, Include
accurate marginal costs for each unit of savings at the time the audit
is performed, documentation of material and labor cost savings,
adjustments to the baseline to reflect current conditions at the facility,
calculations which account for the interactive effects of the
recommended measures,

(3) Use best judgment regarding the employment of instrumentation and
recording durations so as to achieve an accurate and faithfyl
characterization of energy use.

(4) Use markups and fees stated above in all cost estimates.

(5) Develop a preliminary measurement and verification plan for each
neasure. '

(6) Follow additional gnidelines for analysis and report preparation given
below.

(7) Include cost to provide services and complete application for Energy
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Star Label, LEED-EB certification for Existing Buildings, or other
certification, Also include cost for EPA’s Tools for Schools or other
such program relfated to improved air quality.

IV, Provide Investment-Grade Energy Audit Report
The report provides an engineering and economic basis for negotiating a potential
Guaranteed Utility Savings Contract between the City and the Contractor.

(a) Contractor shall prepare and submit to City a draft Investment-Grade
Energy Audit Report within 180 calendar days of the date of execution of
this Contract. The report shall provide the following information:

(1) Overview, which shall include:

i) Contact information;

ii) Summary table of recommended energy and water conserving
measures, with itemization for each measure of total design and
construction cost, annual maintenance costs, the first-year cost
avoidance (in dollars and energy uniis), simple payback and
equipment service life;

iii) Summary of annual energy and water use by fuel type and costs
of existing or base year condition;

iv) Calculation of cost savings expected if all recommended
measures are implemented and total percentage savings of total
facility energy cost;

v) Description of the existing facility, mechanical and electrical
systems,

vi) Summary description of measures, including estimated costs
and savings for each as detailed above;

vii} Discussion of measures considered but not investigated in
detail;

viii) Conclusions and recommendations.

(2) Base year energy use, which shall include:

1) Description and itemization of current billing rates, including
schedules and riders; .

it} Summary of all utility bills for all fuel types and water;

iii} Identification and definition of base year consumption and
description of how established;

iv) Reconciliation of estimated end use censumption (i.e. lighting,
cooling, heating, fans, plug loads, etc) with base year (include
discussion of any unusual findings).

(3) Full written description of cach energy and water conserving measure,
which shall include:

i)  Bxisting conditions;

if) Description of equipment to be installed and how it will
function;

iti) Discussion of facility operations and maintenance procedures
that will be affected by installation/implementation;

iv) Plan for installing or implementing the recommended measure.
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(4) Allowable cost and savings factors approved for consideration. City
will provide Contractor with sufficient guidance to develop savings
estimates, which shall include:

i) Payment sources that can be incorporated:

a) Energy and water cost savings;

b) Material/commeodity savings, including scheduled
replacement of parts (only for years that these cost savings
are applicable);

¢) Outside labor cost savings, , including maintenance
contracts;

d) In-house labor costs;

e) Deferred maintenance cost;

) Offset of future capital cost;

g) Outside incentive funds (utility incentives, grants, etc.);

h) Any savings related to maintenance and operation of the
facilities will be limited to those that can be thoroughly
documented;

ii} Payment sources that may also be considered and negotiated;
iii) Additional factors related to establishing savings that cover all
costs:

a} Escalation rates that apply to each payment source. These
are rafes to be used in ¢ jections for project
development purposes; |/ 1 government
: ates. to  ensure

b) Interest Tates (municipal tax-exempt rates for public
agencies);
¢) City cash outlay (City’s sole discretion);

iv) The markup costs are presented in Exhibit B: Cost and Pricing.
These rates will be used in the Investment-Grade Energy Audit
and subsequent Guaranteed Utility Savings Contract.

(b) Savings calculations

(1) Base year energy use and cost.

(2) Post-retrofit energy use and cost.

(3) Savings estimates including analysis mcthodology, supporting
calculations and assumptions used,

(4) Annual savings cstimates, The cost savings for all energy conserving
measures must be estimated for each year during the contract period.
Savings must be able to be achieved each vear (cannot report average
annual savings over the term of the contract).

(5) Savings estimates must be limited to savings allowed by the City as
described above.

{6) Percent cosi-avoidance projected.

{7) Description and calculations for any proposed rate changes.

{8) EBExplanation of how savings interactions between retrofit options are
accounted for in calculations.
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{9) Operation and maintenance savings, including detailed calculations
and description. Ensure that maintenance savings are only applied in
the applicable vears and only during the lifetime of the particular
equipment,

{10) If computer simulation is used, include a short description and state
key input data. If requested by City, access will be provided to the
program and all assumptions and inputs used, and/or printouts shall
be provided of alt input files and important output files and included
in the Investment-Grade Energy Audit with documentation that
explains how the final savings figures are derived from the simulation
program output printouts.

(11) If manual calculations are employed, formulas, assumptions and key
data shall be stated.

(12) Conclusions, obscrvations, and caveats,

(c) Cost estimate -- detailed scope of the construction work needed, suitabie for
cost estimating. Include all anticipated costs associated with instaliation
and implementation. Provide specifications for major mechanical
components as well as detailed lighting and water fixture counts.

(1) Engineering/design costs,

(2) Contractor/vendor estimates for labor, materials, and equipment;
include special provisions, overtime, etc., as needed to accomplish
the work with minimum disruption to the operations of the facilitics,

(3) Permit costs.

(4) Construction management fees,

(5) Environmental costs or benefits (disposal, avoided emissions,
handling of hazardous materials, etc.).

(6) Note that all markups and fees stated in this Contract shall be used in
the cost estimates, vnless otherwise documented and justified due to
change in scope or size of project or other unforeseen circumstances.

(7} Conclusions, observations, and caveats.

(8) Other cost categories as defined above under “markups™ in Section
3b above.

(d) Other

(1) Estimate of average useful service life of equipment,

(2) Preliminary commissioning plan. :

(3) Preliminary measurement and verification plan, following the
International Performance Measurement and Verification Protocol
(IPMVP), explaining how savings from-each measure is fo be
measured and verified (stipulated by Contract, utility bill analysis,
end-use measurement and calcufation, etc.).

{4) Discussion of impacts that facility would incur after contract ends.
Consider operation and maintenance impacts, staffing impacts,
budget impacts, etc., and identify who is responsible for
maintenance.

(5) Compatibility with existing systems. NOTE: Include the name of
the existing controls system, if new controls systems will have to be
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compatible with an existing brand of controls. Also note if a sole-
source vendor is established for controls systems.

(6) Complete appendices that document the data used to prepare the
analyses. Describe how data were coliected,

(e) Contractor shall meet with City to: review the recommendations, savings

M

calculations and impact of the measures on the operations of the facility;
describe how the projected project economics meet the City’s terms for
completing the Investment-Grade Energy Audit and Project Proposal; and
discuss the willingness and capability of City to make capital contributions
to the project to improve the economics of the overall project,

Contractor shall revise Audit Report as directed by City and shall submit
final Investment Grade Awudit Report within 30 days of the above
meeting,

V. Provide Project Proposal (term sheet).

(a) In anticipation of Contractor and City entering into an Guaranteed Utility

Savings Contract to design, install, and monitor the energy and water
conserving measures proposed in the Investment-Grade Energy Audit
Report, Contractor shall prepare a proposal for terms to be incorporated in
the Guaranteed Utility Savings Contract, which shall include:

(1) Project Cost is the total amount City will pay for the project and
Contractor’s services. Costs must be consistent with maximum
markups and fees established above. Costs may include but are not
limited to: engineering, designing, packaging, procuring, instatling
(from Investment-Grade Energy Audit Report results);
performance/payment bond costs; construction management fees;
commissioning costs; maintenance fees; monitoring fees; training
fees; legal services; overhead and profit; other markups.

(2) Include a List of Services that will be provided as related to each cost.

(3) Expected term of the Energy Performance Contract.

(4) Description of how the project will be financed including available
interest rates and financing terms, based on interest rates likely
available to City at this time, and based on a 60-day and 90-day lock
option.

(5) Explanation of how the savings will be calculated and adjusted due
to weather (such as heating and cooling degree days), occupancy or
other factors. Monitoring and verification methods must be
consistent with the International Performance Monitoring and
Verification Protocol 2000,

(6) Analysis of annual cash flow for City during the contract term.

(7) Contractor agrees to meet with City to present results and negotiate
final terms.

(b) Services will be performed on the facilities outlined in Exhibit B.
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Conmpensation.
A, Except as provided for in subparagraphs 2D and 2E below, the City shall pay to the

Contractor in full payment for services satisfactorily performed pursuant to the Scope of
Work in the sum of one-hundred-four-thousand six-hundred-fifty dollars ($104.650) in
2019/2020. The New Mexico gross receipts tax levied on the amounts payable under this
Agreement in 2019/2020 totaling eight-thousand eight-hundred-thirty dollars ($8,830)
shall be paid by the City to the Contractor. The total amount payable te the Contractor
under this Agreement, including gross receipts tax and expenses, shall not exceed gne-

hundred-thirteen-thousand four-hundred-eighty dollars ($113,480) in 2019/2020.

B. The total amount payable to the Contractor under this Agreement, including gross
receipts tax and expenses, shall not exceed one¢-hundred-thirteen-thousand four-
hundred-eighty dollars ($113,480). This amount is a maximum and not a guarantee that
the work assigned to the Contractor under this Agreement to be performed shall equal the
amount stated herein. This amount is based on a maximum of 598.000 gross square feet at
seventeen-and-one-half-cents US dollars ($0.175) per square foot of audited facility floor
area, as per Exhibit B, Cost and Pricing. City shall only pay for facility floor area actually
audited. Areas not audited Contractor will not be charged to City.

C. Contractor must submit a detailed statement accounting for all services performed
and expenses incurred. If the City finds that the services are not acceptable, within thirty
days after the date of receipt of written notice from the Contractor that payment is
requested, it shall provide the Contractor a letter of exception explaining the defect or
objection to the services, and outlining steps the Contractor may take to provide remedial
action. Upon ceriification by the City that the services have been received and accepted,
payment shall be tendered to the Contractor within thirty days after the date of acceptance.
If payment is made by mail, the payment shall be deemed tendered on the date it is
postmarked. However, the City shall not incur late charges, interest, or penalties for failure
to make payment within the time specified herein.

D. City shall have no payment obligations under this contract, provided that Coniractor
and City execute a Guaranteed Utility Savings Contract within 120 days [allows sufficient
time for contract negotiation, attorney review, and City processing days], after isstance of
the Notice of Acceptance (Exhibit A) of the final Investment-Grade Energy Audit and
Project Proposal, but the fee indicated above shall be incotporated into Contractor’s project
costs in the Guaranteed Utility Savings Contract and paid through the Guaranteed Utility
Savings Contract funding mechanisms.

E. City shall have no payment obligations under this Contract in the event that
Contractor's final Investment-Grade Energy Audit and Project Proposal does not contain a
package of energy and water conservation measures which, if implemented and as meeting
terms of Scope of Work, will provide the City with utility cost savings sufficient to fund
City’s payments of all costs and fees associated with the Guaranteed Utility Savings
Confract, including: 1) the fee associated with the Investiment-Grade Encrgy Audit; 2) all
monthly payments on a lease purchase agreement to finance the measuares; and 3) any
annual fees for monitoring and maintenance incurred by the Contractor. Should the
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Contractor determine at any time during the Investment-Cirade Energy Audit that savings
cannot be attained to meet these terms, the Investment-Grade Energy Audit will be
terminated by written notice by Contractor to City. In this event, this Agreement shall be
terminated and City shall have no obligation fo pay, in whole or in part, the amounts
specified in subparagraphs 2A or 2B.

3. Ferm.

THIS AGREEMENT SHALIL NOT BECOME EFFECTIVE UNTIL APPROVED BY
THE CITY. This Agreement shall terminate on July 1, 2020 unless terminated pursuant to
paragraph 4 (Termination), or paragraph 5 (Appropriations). In accordance with Section 13-1-150
NMSA 1978, no contract term for a professional services contract, including extensions and
renewals, shall exeeed four years, except as set forth in Section 13-1-150 NMSA 1978.

4. Termination. :

A. Termination. This Agreement may be terminated by either of the parties hereto
upon written notice delivered to the other party at least thirty (30) days prior to the intended date
of termination. Except as otherwise allowed or provided under this Agreement, the City’s sole
liability upon such termination shall be to pay for acceptable work performed prior to the
Contractor’s receipt of the notice of termination, if the City is the terminating party, or the
Contractor’s seading of the notice of termination, if the Coniractor is the terminating party;
provided, however, that a notice of termination shall not nullify or otherwise affect either party’s
liability for pre-termination defaults under or breaches of this Agreement. The Contractor shall
submit an invoice for such work within thirty (30) days of receiving or sending the notice of
termination. Notwithstanding the foregoing, this Agreement may be terminated immediately upon
written notice to the Contractor if the Contractor becomes unable to perform the services
contracted for, as determined by the City or if, during the term of this Agreement, the Contractor
or any of its officers, employees or agents is indicted for fraud, embezzlement or other crime due
to misuse of City funds or due to the Appropriations paragraph herein, THIS PROVISION IS NOT
EXCLUSIVE AND DOES NOT WAIVE THE CITY'S OTHER LEGAL RIGHTS AND REMEDIES

CAUSED BY THE CONTRACTOR'S DEFAULT/BREACH OF THIS AGREEMENT.

B Termipation Management. Immediately upon receipt by either the City or the
Contractor of notice of termination of this Agreement, the Contractor shall: 1) not incur any further
obligations for salaries, services or any other expenditure of funds under this Agreement without
written approval of the City; 2) comply with all directives issued by the City in the notice of
termination as to the performance of work under this Agreement; and 3) take such action as the
City shall direct for the protection, preservation, retention or transfer of all property titled to the
City and records generated under this Agreement. Any non-expendable personal property or
equipment provided to or purchased by the Contractor with contract funds shall become property
of the City upon termination and shall be submitted to the City as soon as practicable.

5. Appropriations,

The terms of this Agreement are contingent upon sufficient appropriations and
authorization being made by the City Council for the performance of this Agreement. If sufficient
appropriations and authorization are not made by the City Council, this Agreement shall terminate
immediately upon written notice being given by the City to the Contractor. The City's decision as
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to whether sufficient appropriations are available shall be accepted by the Contractor and shall be
final. If the City proposes an amendment to the Agreement to unilaterally reduce funding, the
Contractor shall have the option to terminate the Agreement or to agree to the reduced funding,
within thirty (30) days of receipt of the proposed amendment.

6. Status of Confractor.

The Contractor and its agents and employees are independent contractors performing
professional services for the City and are not employees of the City. The Contractor and its agents
and employees shall not accrue leave, retirement, insurance, bonding, use of City vehicles, or any
other benefits afforded to employees of the City as a result of this Agreement. The Contractor
acknowledges that all sums received hereunder are reportable by the Centractor for tax purposes,
including without limitation, self-employment and business income tax. The Contractor agrees
not to purport to bind the City unless the Contractor has express written authority to do so, and
then only within the strict limits of that authority. ,

7. Assignment.

The Contractor shall not assign or transfer any interest in this Agreement or assign any
claims for money due or to become due under this Agreement without the prior written approval
of the City.

8. Subcontracting.
The Contractor shall not subcontract any portion of the services to be performed under

this Agreement without the prior written approval of the City. No such subcontract shall relieve
the primary Contractor from its obligations and liabilities under this Agreement, nor shall any
subcontract obligate direct payment from the City.

9. Release,

Final payment of the amounts due under this Agreement shall operate as a release of the
Citly, its officers and employees from all liabilities, claims and obli gatmns whatsoever arising from
or under this Agreement,

10.  Confidentiality.
Any confidential information provided to or developed by the Contractor in the

performance of this Agreement shall be kept confidential and shall not be made available to any
individual or organization by the Contractor without the prior written approval of the City.

11.  Product of Service — Copyright.

All materials developed or acquired by the Contractor under this Agreement shall become
the property of the City and shall be delivered to the City no later than the termination date of this
Agreement. Nothing developed or produced, in whole or in part, by the Contractor under this
Agreement shall be the subject of an application for copyright or other tlaim of ownership by or
on behalf of the Contractor.
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12. Conflict of Interest; Governmental Conduct Act.

A The Contractor represents and warrants that it presently has no interest and, during
the term of this Agreement, shall not acquire any interest, direct or indirect, which would conflict
in any manner or degree with the petformance or services required under the Agreement.

B. The Contractor further represents and warrants that it has complied with, and,
during the term of this Agreement, will continue to comply with, and that this Agreement complies
with all applicable provisions of the Governmental Conduct Act, Chapter 10, Article 16 NMSA
1978.

C. Contractor’s representations and warranties in Paragraphs A and B of this Article
12 are material representations of fact upon which the City relied when this Agreement was entered
into by the parties. Contractor shall provide immediate written notice to the City if, at any time
during the term of this Agreement, Contractor learns that Contractor’s representations and
warranties in Paragraphs A and B of this Article 12 were erroneous on the effective date of this
Agreement or have become erroneous by reason of new or changed circumstances. If it is later
determined that Contractor’s representations and warranties in Paragraphs A and B of this Article
12 were erroneous on the effective date of this Agreement or have become erroncous by reason of
new or changed circumstances, in addition to other remedies available to the City and
notwithstanding anything in the Agreement to the contrary, the City may immediately terminate
the Agreement,

D. All terms defined in the Governmental Conduct Act have the same meaning in this
section.

13. Amendment.
A, This Agreement shall not be altered, changed or amended except by instrument in
writing executed by the parties hereto and all other required signatories,

B. If the City proposes an amendment to the Agreement to unilaterally reduce funding
due to budget or other considerations, the Contractor shall, within thirty (30) days of receipt of the
proposed Amendment, have the option to terminate the Agreement, pursuant to the termination
provisions as set forth in Article 4 herein, or to agree to the reduced funding,

14.  Merger.
This Agreement incorporates all the Agreements, covenants and understandings between

the partics hereto conceming the subject matter hereof, and all such covenants, Agreements and
understandings have been merged into this written Agreement. No prior Agreement or
understanding, cral or otherwise, of the parties or their agents shall be valid or enforceable unless
embodicd in this Agreement.

15.  Penalties for violation of law.
The Procurement Code, Sections 13-1-28 through 13-1-199, NMSA 1978, imposes civil

and criminal penalties for its violation. In addition, the New Mexico-criminal statutes impose
felony penalties for iliegal bribes, grataities and kickbacks.
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16.  Egual Opportunity Compliance.
The Contractor agrees to abide by all federal and state laws and rules and regulations, and

Santa Fe City Code, pertaining to equal employment opportunity. In accordance with all such
laws of the State of New Mexico, the Contractor assures that no person in the United States shall,
on the grounds of race, religion, color, national origin, ancestry, sex, age, physical or mental
handicap, or serious medical condition, spousal affiliation, sexual orieniation or gender identity,
be excluded from employment with or participation in, be denied the benefits of, or be otherwise
subjected to discrimination under any program or activity performed under this Agreement. If
Contractor is found not to be in compliance with these requirements during the life of this
Agreement, Contractor agrees to take appropriate steps to correct these deficiencies.

17.  Applicable Law.

The laws of the State of New Mexico shall govern this Agreement, without giving effect
to its choice of law provisions. Venue shall be proper only in a New Mexico court of competent
jurisdiction in accordance with Section 38-3-1 {G) NMSA 1978. By execution of this Agreement,
Contractor acknowledges and agrees to the jurisdiction of the courts of the State of New Mexico
over any and all lawsuits arising under or out of any term of this Agreement.

18.  Workers Compensation.
The Contractor agrees to comply with state laws and rules applicable to workers

compensation benefits for its employees. If the Contractor fails to comply with the Workers
Compensation Act and applicable rules when required to do so, this Agreement may be terminated
by the City.

19.  Professional Liability Insurance.

Contractor shall maintain professional liability insurance throughout the term of this
Agreement providing a minimum coverage in the amount required under the New Mexico Tort
Claims Act. The Contractor shall fumnish the City with proof of insurance of Contractor's
compliance with the provisions of this section as a condition prior to performing services under
this Agreement. :

240. Other Insurance

If the services contemplated under this Agreement will be performed on ot in City facilities
or property, Contractor shall maintain in force during the entire term of this Agreement, the
following insurance coverage(s), naming the City as additional insured.

A. Workers Compensation (including accident and disease coverage) at the statatory limit.
Employers liability: $100,000.

B. Comprehensive general liability (including endorsements providing broad form property
damage, personal injury coverage and contractual assumption of liability for all liability the
Contractor has assumed under this contract). Limits shall not be less than the following;

a. Bodily injury: $1,000,000 per person /81,000,000 per occurrence.
b. Property damage or combined single limit coverage: $1,000,000.
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¢. Automobile liability (including non-owned automobile coverage): $1,000,000.
d. Umbrella: $1,000,000.

C. Contractor shail maintain the above insurance for the term of this Agreement and name the
City as an additional insured and provide for 30 days cancellation notice on any Certificate of
Insurance form furnished by Contractor. Such certificate shall also speekcally state the coverage
pmwded under the policy is primary over any other valid and collectible insurance and provide a
waiver of subrogation.

21, Records and Financial Audit.

The Contractor shall maintain detailed time and expenditure records that indicate the date;
time, nature and cost of services rendered duting the Agreement’s term and effect and retain them
for a period of three (3) years from the date of final payment under this Agreement. The records
shall be subject to inspection by the City. The City shall have the right to audit billings both before
and after payment. Payment under this Agreement shall not foreclose the right of the City to
recover excessive or illegal payments

22, Indemnification.
The Contractor shall defend, indemnify and hold harmiless the City from all actions,

proveeding, claims, demands, costs, damages, attorneys’ fees and all other Habilities and expenses
of any kind from any source which may arise out of the performance of this Agreement, caused by
the negligent act or failure to act of the Contractor, its officers, employees, servants, subcontractors
or agents, or if caused by the actions of any client of the Contractor resulting in injury or damage
to persons or property during the time when the Confractor or any officer, agent, employce, servant
or subcontractor thereof has or is performing services pursuant to this Agreement. In the event
that any action, suit or proceeding related to the services performed by the Contractor or any
officer, agent, employee, servant or.subcontractor under this Agreement is brought against the
Contractor, the Contractor shall, as soon as practicable but no iater than two (2) days after it
receives notice thereof, notify the legal couhisel of the City.

23.  New Mexico Tort Claims Act
Auy liability incurred by.the City of Santa Fe in connection with this Agreement is subject to

the immunities and limitations of the New Mexico Tort Claims Act, Section 41-4-1, et. seq. NMSA
1978, as amended. The City and its “public employees” as defined in the New Mexico Tort Claims
Act, do not waive sovereign immunity, do not waive any defense and do not waive any limitation of
liability pursuant to law, No provision in this Agreement modifies or waives any provision of the New
Mexico Tort Claims Act,

24, Invalid Term or Condition.
If any term or condition of this Agreement shall be held invalid or unenforceable, the
remainder of this Agreement shall not be affected and shall be valid and enforceable.

25.  Enforcement of Agreement,
A party's failure to require strict performance of any provision of this Agreement shall not

waive or diminish that party's right thereafter to demand strict compliance with that or any other
pravigion. No waiver by a party of any of its rights under this Agreement shall be effective unless
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express and in writing, and no effective waiver by a party of any of its rights shall be effective to
wajve any other rights.

26.  Notices. :

Any notice required to be given to either party by this Agreement shall be in writing and
shall be delivered in person, by courier service or by U.S. mail, either first class or certified,
return receipt requested, postage prepaid, as follows:

To the City: To the Contractor:

Erik Litzenberg — City Manager Colby Geer — President

City of Santa Fe Yearout Energy Services Co., LL.C

200 Lincoln Avenue 8501 Washington NE

Santa Fe, NM 87504 Albuquerque, NM 87113

ejlitzenberg@ei santa-fe.nm.us Colby.Geer@yearoutenergy.com
27.  Authority.

If Contractor is other than a natural person, the individual(s) signing this Agreement on
behalf of Contractor represents and warrants that he or she has the power and authority to bind
Contractor, and that no further action, resolution, or approval from Contractot is necessary to enter
into a binding contract.

IN WITNESS WHEREOF, the Parties have executed this Agreement as of the date of the signature
by the required approval authorities below,

CITY OF SANTA FE: CONTRACTOR:
Yearout Energy Services Co., LLC

_ i /%C;

ALAN WEBBER, MAYOR Colby Gedr.President )
DATE: %i'!.-ll"l pate:_ 7/ JR /194

CRS#_03260362-00-2
Registration # _19.00158314

ATTEST:
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APPROVED AS TO FORM;

2 Y a

ERIN K. MCSHERRY, CITY ATTORNEY

APPROVED:

32010.572960

Business Unit Line Item
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Exhibit A
Notice of Acceptance

Issuance of a Notice of Acceptance is contingent upon the City’s review and acceptance of the
Audit Report, in accordance with Scope of Work, Item 1A,

18
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Exhibit B

Cost and Pricing
Facility Street Address City State Zip G“’;f;';'rea
Public Library - South'slr;; | 6599 laguar Dr Santa Fe N 87507 26,000
Santa Fe Regicnal.r;xlrport 3003 Aviation Dr Santa Fe N 87507 14,000
Municipal Recreat.;;)-n Complex 205 Caja Del Rio Santa Fe N 87507 12,000
Flre Station #8 6796 Jaguar Dr Santa Fe NM 87507 10,00_0
La Fan'llilia Medlical Eenter 1035 Alto St o S;nt“all.;; ) NM 87501 25,000
Siringa Complex (i.ﬂolice Records, IT, Facilities) 2651 Siringo Rd Santa Fe NM 87505 34,000
Police Dept - Admin 2515. Camlrlo Entrada Santa Fe N 87507 26,000
Public Library - Main 1&5 Washington Ave SantaFe  NM 87501 40,000
Public Library - LaFarge wi?30 Llano 5t Santa Fe NM 87505 23,000 )
gg‘:;lg::‘ g[::t(::arf:tfnzz‘é; T“Vi“’"me"ta' B 1142 Sk g SantaFe  NM 87507 40,000
Santa Fe Convention Center 201 W Marey 5t Santa Fe NM 87501 72,000
Genov-ev;r; éhavez Community Center 32—:21Rodeo Rd Santa Fe NM 87507 138,000
Kitchen Angels B 12225|Ier Rl #A Santa Fe NM 87507 15,000
Sandoval Parking Garage Lot B 200 Sandoval Santa Fe NI 87501 @ ——
Fort Marcy Recreation Complex 490 B.is.hops Lodge Rd Santa Fe NM 87501 26,000
Salvador Perez Swimming Pool 601 Ata \Iista st Santa Fe NM 87505 18,000
Canyon Road Water Treatment Plant 1.?.86 Upper.(:anyon Rd‘m Santa Fe NM 87505 11,000
Santa Fe Water Dept Office “861 W ;‘:a.:‘n Mateo Rd Santa fe N 87505 23,000
Transit Administration 2931Ruﬂna 5t Santa fe Y 87507 26,000
gf:s”t::a'ga;t/a ft“‘;;igk Complex S Center, 4151 pop Satafe NV 7SO 19,000
—— e
Firg Station #2 TBD oY TBD _—

Santa Fe
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Yearout Energy shall Include the following pump locations as part of the IGA at ng additional cast.

Pump Description Street Address City State

52300 Wtr 10MG 1048 Las Montoyas 0 Ten Million Gallon Tank Santz Fe Nt
52300 Wtr Agua l;ria Well La Canada 1819 Caming La Canada Santa Fe NM
;23{!0 Wir Cristo Rey Church 12092 UpperCanyon Rd Santa Fe N
52300 Wir Dempsey Booster Station 0 Cerro Gordo Rd Santa Fe NM
52300 Wir NW QDRT Booster 1 10MGal 1048 Caming de los Montoyas Santa Fe NiY
52300 Wir NW Welf Los Montoyas 0 PLTRO42 B28 AD3 NE Well Santa Fe Nt
52300 wir St Michaels & Railroad 0 5t Michaels & SF Rallroad Santa Fe _ N—I;/I
32300 Wtr Summit Bopster 1212 1212 Calte De Agua Tank cnre NM
'V;DDIWE‘tter Division 02 Booster Station 2A Rd Santa Fe NM
BDD/Water Divisian 0 Buckman Rd (Lift Station) Santa Fe Nk
BDD/water Division 01 Booster Station 1A :Santa Fe NM
BDD/Water Division 341 Cafa E;ei Rio {Treatment Plant) #a ‘Santa Fe NM
52300 STR Cukmn Bster D & Well 10 0 Buckman well #10 Santa Fe NM
52300 Wtr Buckman B;oster Stal Booster #1 Santa Fe N
52300 W;;wBuckn;;;vQ;;;ter Sta 4 Buckman Booster #4 Santa Fe N
52300 Wtr Buckn;an Weil 1 0 Buckman ) Santa Fe Rt
75:2300Wtr8ukmn Bster 3 & Well 13 @ Buckman Well 13 Santa Fe MM
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®  Buckman Direct Diversion

Date: January 27, 2021

To: Buckman Direct Diversion Board

From: Rick Carpenter, BDD Facilities Manager

Via: Monique Maes, BDD Contracts Administrator

Subject: TLC Company, Inc.

ITEM:

Request for approval of contract with TLC Company Inc. in the amount of $59,118.89 plus applicable tax.

BACKGROUND:

On August 12, 2020 a request to ratify an emergency procurement with TLC Company Inc. to remove and install a new
chiller was approved in the Amount of $199,455.95. TLC Company Inc. has a current NM State price agreement which
was used to quote the requested services.

Additional to the emergency request, a 15 Ton Air Handler and Condenser replacement is needed for the AC Unit located
at Booster Station 4A/5A. The prospective lead time is about 6-8 weeks.

The current cumulative total of business procured to TL.C Company Inc. for FY 20-21 is $213,620.52.

This request also includes approval of a Budget Amendment Resolution (BAR) to authorize funds from the Major Repair
and Replacement Fund. This request will make funds available to cover the cost of the project which meets the criteria as
established in the Major repair and Replacement Fund policy

ACTION REQUESTED:

Staff recommends approval of quoted services in the amount of $59,118.89 plus applicable tax and approval of
the Budget Amendment Resolution.

Approved by BDDB February 4™ 2021

Councilor JoAnne Vigil Coppler, BDD Chair

Buckman Direct Diversion 341 Caja del Rio  Santa Fe, NM 87506 e - - [l
SANTA Fifm




BUCKMAN DIRECT DIVERSION BOARD
SERVICES AGREEMENT
WITH
TLC COMPANY, INC.

THIS AGREEMENT is made and entered into by and between the Buckman Direct Diversion
Board (“BDDB”) and TLC Plumbing and Utility (“Contractor”). The effective date of this
Agreement shall be the date when it is executed by the BDDB.
L SCOPE OF SERVICES
Contractor shall provide services for the BDDB described as follows:

A. Disconnect and Removal: disconnect and remove electrical units and piping as
detailed in Exhibit A, attached hereto.

B. Supplied and Installed: supply and install items as described within Exhibit A.

C. Equipment Details: [1] Coleman NSCOODWCAAZ2 15 Ton Indoor Air Handler,
[1] Coleman YH-15 COOAWBLB4 15 Ton Outdoor Condenser.

D. Provide permits and licenses and bond.
2. STANDARD OF PERFORMANCE; LICENSES

A, Contractor represents that Contractor possesses the personnel, experience and
knowledge necessary to perform the Scope of Services described in this Agreement. Contractor
shall perform its services in accordance with generally accepted standards and practices
customarily utilized by competent consulting firms in effect at the time Contractor’s services are
rendered.

B. Contractor agrees to obtain and maintain throughout the term of this Agreement,
all applicable professional and business licenses required by law, for itself, its employees, agents,

representatives and subcontractors,



3. COMPENSATION

A. Compensation under this Agreement shall be the sum of Fifty-Nine Thousand, One
hundred and Eighteen Dollars and 89/100 ($59,118.89) plus applicable gross receipts tax.

B. Contractor shall be responsible for payment of gross receipts taxes levied by the
State of New Mexico on the sums paid under this Agreement.

C. Payment shall be made upon receipt and approval by the BDDB of detailed statements
containing a report of services completed. Compensation shall be paid only for services performed.
4. APPROPRIATIONS

The terms of this Agreement are contingent upon sufficient appropriations and
authorization being made by the BDDB for the performance of this Agreement. If sufficient
appropriations and authorization are not made, this Agreement shall terminate upon written notice
being given by the BDDB to Contractor. The BDDB’s decision as to whether sufficient
appropriations are available shall be accepted by Contractor and shall be final.

5. TERM AND EFFECTIVE DATE

This Agreement shall be effective when signed by the BDDB and terminate June 30, 2021.
6. TERMINATION

A. This Agreement may be terminated by the BDDB upon 30 days written notice to
Contractor. In the event of such termination:

(1) Contractor shall render a final report of the services performed up to the
date of termination and shall turn over to the BDDB original copies of all work product,
research or papers prepared under this Agreement.

(2) If payment has not already been made, Contractor shall be paid for services

rendered and expenses incurred through the date Contractor receives notice of such
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termination. If full payment has been made, Contractor agrees to prorate to the date of
termination and refund all amounts received for any months after the termination date.

7. STATUS OF CONTRACTOR; RESPONSIBILITY FOR PAYMENT OF
EMPLOYEES AND SUBCONTRACTORS

A Contractor and its agents and employees are independent contractors performing
professional services for the BDDB and are not employees of the BDDB. Contractor, and its agents
and employees, shall not accrue leave, retirement, insurance, bonding, use of BDDB vehicles, or any
other benefits afforded to employees of the BDDB as a result of this Agreement.

B. Contractor shall be solely responsible for payment of wages, salaries and benefits
to any and all employees or contractors retained by Contractor in the performance of the services
under this Agreement.

C. Contractor shall comply with the City of Santa Fe Minimum Wage, Article 28-1-
SFCC 1987, as well as any subsequent changes to such article throughout the term of this
Agreement,

8. CONFIDENTIALITY

Any confidential information provided to or developed by Contractor in the performance of
this Agreement shall be kept confidential and shall not be made available to any individual or
organization by Contractor without the prior written approval of the BDDB.

9. CONFLICT OF INTEREST

Contractor warrants that it presently has no interest and shall not acquire any interest, direct
or indirect, which would conflict in any manner or degree with the performance of services required
under this Agreement. Contractor further agrees that in the performance of this Agreement no

persons having any such interests shall be employed.
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10.  ASSIGNMENT; SUBCONTRACTING

Contractor shall not assign or transfer any rights, privileges, obligations or other interest under
this Agreement, including any claims for money due, without the prior written consent of the BDDB.
Contractor shall not subcontract any portion of the services to be performed under this Agreement
without the prior written approval of the BDDB.
11. RELEASE

Contractor, upon acceptance of final payment of the amount due under this Agreement,
releases the BDDB, City of Santa Fe, Santa Fe County, Las Campanas Water and Sewer Cooperative
and The Club at Las Campanas; their officers, officials and employees, from all liabilities, claims
and obligations whatsoever arising from or under this Agreement. If not completed at the time of
final payment, Contractor shall remain obligated to complete the Scope of Services and other
obligations of this Agreement. Contractor agrees not to purport to bind the BDDB to any obligation
not assumed herein by the BDDB unless Contractor has express written authority 1o do so, and then
only within the strict limits of that authority.
12. INSURANCE

A, Contractor shall not begin the services required under this Agreement until it has:
(i) obtained, and upon the BDDB’s request provided to the BDDB, insurance certificates reflecting
evidence of all insurance required herein;, however, the BDDB reserves the right to request, and
Contractor shall submit, copies of any policy upon reasonable request by the BDDB; (ii) obtained
BDDB approval of each company or companies as required below; and (iii) confirmed that all
policies contain the specific provisions required. Contractor’s liabilities, including but not limited
to Contractor’s indemnity obligations, under this Agreement, shall not be deemed limited in any

way to the insurance coverage required herein. Maintenance of specified insurance coverage is a

TLC Services Agreemeni 2021



(3)  Workers® Compensation. For all of Contractor's employees who are
subject to this Agreement and to the extent required by any applicable state or federal law,
Contractor shall keep in full force and effect, a Workers’ Compensation policy &

Employers Liability policy. That policy shall provide Employers Liability Limits as

follows:
Bodily Injury by Accident $500,000 Each Accident
Bodily Injury by Disease $500,000 Each Employee
Bodily Injury by Disease $500,000 Policy Limit

Contractor shall provide an endorsement that the insurer waives the right of
subrogation against the BDDB, City of Santa Fe, Santa Fe County, Las Campanas Water
and Sewer Cooperative and The Club at Las Campanas; their respective elected officials,
officers, employees, agents, volunteers and representatives.

D. Cancellation. Except as provided for under New Mexico law, all policies of
insurance required hereunder must provide that the BDDB is entitled to thirty (30) days prior
written notice (10 days for cancellation due to non-payment of premium) of cancellation or non-
renewal of the policy or policies as evidence by an endorsement to the policies which shall be
attached to the certificates of insurance. Cancellation provisions in insurance certificates shall not
contain the qualifying words “endeavor to” and “but failure to mail such notice shall impose no
obligation or liability of any kind upon the company, its agents or representatives”. In the event
Contractor’s insurance carriers will not agree to this notice requirement, Contractor will provide
written notice to the BDDB within four working days of Contractor’s receipt of notice from its
insurance carrier(s) of any cancellation, nonrenewal or material reduction of the required

insurance.
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E. Insurer Requirements. All insurance required by express provision of this
Agreement shall be carried only by responsible insurance companies that have rated “A-" and “V~
or better by the A.M. Best Key Rating Guide, that are authorized to do business in the State of
New Mexico, and that have been approved by the BDDB. The BDDB will accept insurance
provided by non-admitted, “surplus lines” carriers only if the carrier is authorized to do business
in the State of New Mexico.

F. Deductibles. All deductibles or co-payments on any policy shall be the
responsibility of Contractor.

G. Specific Provisions Required.

(nH Each policy shall expressly provide, and an endorsement shall be submitted
to the BDDB, that the policy or policies providing coverage for Commercial General
Liability must be endorsed to include as an Additional Insured, the BDDB, City of Santa
Fe, Santa Fe County, Las Campanas Water and Sewer Cooperative and The Club at Las
Campanas; their respective elected officials, officers, employees, agents, volunteers and
representatives.

2) All policies required herein are primary and non-coniributory to any
insurance that may be carried by the BDDB, City of Santa Fe, Santa Fe County, Las
Campanas Water and Sewer Cooperative and The Club at Las Campanas; their respective
elected officials, officers, employees, agents, volunteers and representatives, as reflected
in an endorsement which shall be submitted to the BDDB.

(a) Contractor agrees that for the time period defined above, there will
be no changes or endorsements to the policy that increase the BDDB’s exposure to

loss.
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(b) Before performing any services, Contractor shall provide the BDDB
with all Certificates of Insurance accompanied with all endorsements.
(c) The BDDB reserves the right, from time to time, to review
Contractor’s insurance coverage, limits, and deductible and self-insured retentions
to determine if they are acceptable to the BDDB. The BDDB will reimburse
Contractor for the cost of the additional premium for any coverage requested by the
BDDB in excess of that required by this Agreement without overhead, profit, or
any other markup.
(d) Contractor may obtain additional insurance not required by this
Agreement.
13. INDEMNIFICATION
General Indemnification. To the greatest extent permitted by law, Contractor shall
indemnify, hold harmless and defend the BDDB, City of Santa Fe, Santa Fe County, Las Campanas
Water and Sewer Cooperative and The Club at Las Campanas; their respective elected officials,
officers, employees, agents, volunteers and representatives from all losses, damages, claims or
judgments, including payments of all attorneys” fees and costs on account of any suit, judgment,
execution, claim, action or demand whatsoever arising from Contractors performance or non-
performance under this Agreement as well as the performance or non-performance of Contractor’s
employees, agents, representatives and subcontractors or any tier.
14, NEW MEXICO TORT CLAIMS ACT
Any liability incurred by the BDDB in connection with this Agreement is subject to the
immunities and limitations of the New Mexico Tort Claims Act, NMSA 1978, § 41-4-1, ef seq.,

as amended. The BDDB and their “public employees” as defined in the New Mexico Tort Claims
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Act, do not waive sovereign immunity, do not waive any defense and do no waive any limitation
of liability pursuant to law. No provision in this Agreement modifies or waives any provision of
the New Mexico Tort Claims Act.

15. THIRD PARTY BENEFICIARIES

By entering into this Agreement, the parties do not intend to create any right, title or interest
in or for the benefit of any person other than the BDDB and Contractor. No person shall claim any
right, title or interest under this Agreement or seek to enforce this Agreement as a third-party
beneficiary of this Agreement.

16. RECORDS, DOCUMENT CONTROL AND AUDIT

A. Contractor shall conform with and participate in the Document Control policies of
the BDDB or City of Santa Fe. Contractor shall maintain, throughout the term of this Agreement
and for a period of three years thereafter, all records that relate to the scope of services provided
under this Agreement.

B. Detailed records that indicate the date, time and nature of services rendered shall
also be retained for a period of three years after the term of this agreement expires. These records
shall be subject to inspection by City of Santa Fe, the Department of Finance and Administration,
the State Auditor. The BDDB and City of Santa Fe shall have the right to audit the billing both
before and after payment to Contractor. Payment under this Agreement shall not foreclose the
right of the BDDB or City of Santa Fe to recover excessive or illegal payments.

17. APPLICABLE LAW; CHOICE OF LAW; VENUE

Contractor shall abide by all applicable federal and state laws and regulations, and all

ordinances, rules and regulations of the BDDB. In any action, suit or legal dispute arising from

this Agreement, Contractor agrees that the laws of the State of New Mexico shall govern. Any
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action or suit commenced in the courts of the State of New Mexico shall be brought in the First
Judicial District Court.
18. AMENDMENT

This Agreement shall not be altered, changed or modified except by an amendment in writing
executed by the parties hereto.
19. SCOPE OF AGREEMENT

This Agreement incorporates all the agreements, covenants, and understandings between the
parties hereto concerning the services to be performed hereunder, and all such agreements, covenants
and understandings have been merged into this Agreement. This Agreement expresses the entire
Agreement and understanding between the parties with respect to said services. No prior agreement
or understanding, verbal or otherwise, of the parties or their agents shall be valid or enforceable unless
embodied in this Agreement.
20. NON-DISCRIMINATION

During the term of this Agreement, Contractor shall not discriminate against any employee
or applicant for an employment position to be used in the performance of services by Contractor
hereunder, on the basis of ethnicity, race, age, religion, creed, color, national origin, ancestry, sex,
gender, sexual orientation, physical or mental disability, medical condition, or citizenship status,
21.  SEVERABILITY

In case any one or more of the provisions contained in this Agreement or any application
thereof shall be invalid, illegal or unenforceable in any respect, the validity, legality, and
enforceability of the remaining provisions contained herein, and any other application thereof shall

not in any way be affected or impaired thereby.
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22, NOTICES

Any notices, requests, demands, waivers and other communications given as provided in
this Agreement will be in writing and will be deemed to have been given if delivered in person
(including by Federal Express or other personal delivery service), or mailed by certified or
registered mail, postage prepaid, and addressed to Seller or Buyer at the following addresses:

BDDB: Rick Carpenter, Facilities Manager
Buckman Direct Diversion
341 Caja Del Rio Road
Santa Fe, NM 87506
Email: rrcarpenter@santafenm.gov

With a copy to: Nancy R. Long, Esq.
BDDB Independent Counsel
Long, Komer & Associates, P.A.
2200 Brothers Road
Santa Fe, NM 87502-5098
Email: nancy@longkomer.com

CONTRACTOR: TLC Plumbing & Utility.
5000 Edith Blvd. NE
Albuquerque, NM 87107
Atin:
Email: hmeguire@@tleplimbing.com

Any such notice sent by registered or certified mail, return receipt, shall be deemed to have
been duly given and received seventy-two (72) hours after the same is so addressed and mailed
with postage prepaid. Notice sent by recognized overnight delivery service shall be effective only
upon actual receipt thereof at the office of the addressee set forth above, and any such notice
delivered at a time outside of normal business hours shall be deemed effective at the opening of
business on the next business day. Notice sent by email shall be effective only upon actual receipt
of the original unless written confirmation is sent by the recipient of the email stating that the
notice has been received, in which case the notice shall be deemed effective as of the date specified

in the confirmation. Any party may change its address for purposes of this paragraph by giving
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notice to the other party as herein provided. Delivery of any copies as provided herein shall not

constitute delivery of notice hereunder.

IN WITNESS WHEREOF, the parties have executed this Agreement on the date set forth

below,

[BALANCE OF PAGE INTENTIONALLY LEFT BLANK;
SIGNATURE PAGE FOLLOWS]

TLC Services Agreement 2021

12



BUCKMAN DIRECT DIVERSION BOARD

By:

JoAnne Vigil Coppler, BDDB Chair

Date:

APPROVED AS TO FORM

P tree) 7 ~Cop

Nancy R. I{ghg, BDDB Coungd!

APPROVED

Mary T. McCoy, COSF Finance Director

ATTEST

Kristine Bustos-Mihelcic, City Clerk

File Date:

TLC Services Agreement 2021

CONTRACTOR:
TLC Plumbing and Utility

Signature:

Printed Name:

Title:

Date:

NM Taxation & Revenue
CRS# 02-226090-000

City of Santa Fe Business
Registration # 222153




EXHIBIT A

Total Cost: $59.118.89 Plus Tax,
Parmit: Rentak Consumable: Labor: Material: Eloctrical:
$70.00 5350.00 $168.00 $14.082.58 $32.540.00 55,460.00
Bond: Concreta; Re-Pips: fnsvlation: | PRE-TAX $550,118.09
$1,200.78 $2.520.00 $9,574.60 53,150.00 {1 TAX 54 088 16
ESTIMATED
TAY
INCLUDED $54,107.04

SCOPE OF oK,

® 9 # & & ® ® b 0 2 F e

Suppl
-

Disconnect and Removal:

Disconnect outdoor unit electricat.

Discannect outdoor unit controls.

Discannect outdoor unit mounting brackets.

Recover refrigerant from entive refrigerant circult.

Disconnect refrigerant piping,

Remove (1) existing Carrier 3BARDG16---601LA cutdoor unit from pad.
Disconnect indoor unit electrical.

Disconnect indoor unit controls,

Disconnect outdoor unit mounting brackets.

Disconnect wd remove refrigerant piping.

Disconnect and remove existing thermostat,

Discennect and remove (2) light and hangers that are under existing Indoor unit.
Msconnect and remoeve exiting (1) Carver 40RM-016--B611GC 15 Ton Atr Handler,
Disconnect and remove all refrigerant piping on {1} existing alr handier,

led and Installed:

Provide anchoers, dowels, concrete, epoxy, and concrete stain to extend the pod to accompany
new unit size,

{After Concrete had Cared) Supply and install (1) Coleman YH- 15C00AWEBLBA 15 Ten Dutdoeor
2 Stage Condenser. (Cooling Only)

Bolt down new condenser to newly extended concrete pad.

Supply and install all new 1-5/8" Suction Line and 7/8" Liguid Line, connect to both indoor
and eutdoor unit,

Farwest insalation will insutute outdoor piping with aluminum jacket to protect it from the
weather,

Supplied and Install Continued...

. & @

Supply and fnstali all new piping insulation to indoor units.

Supply and instali hangers and mount brackets for indoor unit,

Supply and jostali (1) new Coleman NS-15COBDWCAAZ 15 Ton Indoor Ar Handler,

Supply and nstali approx. 1 of duchwark on to the supply side of the air handler with two

dropped diffusers to mave the alr away from the return of the new unit. (This will mitigate the
short ¢yding of the new eguipment.)
Supply and install (1) new Honeywedl thermostat on the wall beiow the new unit.

s Supply and install new condensate piping connections,

+  Supply and tnstall new clectrical connections for ndoor and sutdoor unlts.

TLC Services Agreement 2021
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Log # {Finance use only}:

Batch # (Finance use only}:

City of Santa Fe, New Mexico
BUDGET AMENDMENT RESOLUTION (BAR)

DEPARTMENT / DIVISION NAME DATE
PUD/Buckman Direct Diversion 21412021
ITEM DESCRIPTION ORG OBJECT PROJECT INCREASE DECREASE
EXPENDITURES fenter as positive #) | fenter as negative #)
Equipment & Machinery 8000825 570500 BDD5001 64,108
Interfund transfer out to 800 8010815 755800 64,108
REVENUES {enter as pegative #} | fenfer as positive #)
Interfund transfer in from 801 8000825 655801 BDD5001 {64,108}
JUSTIFICATION: (use additional page if needed)
--Attach supporting documentation/memo $ 64,108 | 8 -

To authorize funds from the BBD Major Repair & Replacement Fund.

To cover cost o replace chiller unit at Booster Station 4A/5A.

{Complete section below if BAR results
in & net change to ANY Fund}

Fund Balance

Fund{s) Affected Increase/{Decrease)
801 64,108
BDDB Approved 2/04/2021
TOTAL: 64,108
{Use this form for Finance Committes/

Mackie Romero 21412021 City Councit agenda items ONLY)

Prepared By {prinf name, Date, |Budget Officer Date
pared By {p 4 CITY COUNCIL APPROVAL ¢
City Councit
Division Director Signature {optional} Date| Approvai Date |Finance Director (< §5 000} Date
Agenda lfem #

Department Director Signature Date City Manager (< $60,000) Date




Buckman Direct Diversion Board

Real Estate Summary of Contracts, Agreements, Amendments & Leases

Section to be completed by department

1. Munis Confract # 3202507
Contractor; _TLC COMPANY INC.
Description: To replace chillers at Booster Station 4A &5A

Contract Agreement @ L.ease / Rent @ Amendment @
Term Start Date: _02/04/2021 Term End Date: _06/30/2021

Approved by BDDB or [ _]Approved by BDD  Date: 02/04/2021
Facilities Manager

Contract / Lease:

Amendment # to the Original Contract / Lease #_3202607

Increase/(Decrease) Amount $ _$59.118.89 plus tax

Extend Termination Date to:

[O0] Approved by BDDB  or  [_] Approved by BDD  Date:
Facilities Manager

Amendment is for:

2. HISTORY of Contract, Amendments & Lease / Rent - Please Elaborate {option: attach spreadsheet if multiple amendments)
$59,118.89 for new chillers at BS 4A&5A plus tax not to exceed $64,107.05

3. Procurement History; State Price Agreement 20-000-18-00073

Purchasing Officer Review: Date:
Comment & Exceptions:
4. Funding Source: 570500 Org / Object: _8000801
Budget Officer Approval: Date:
Comment & Exceptions:
Staff Contact who completed this form: _Monique Maes Phone #505-955-450

Email:_mmmaes@santafenm.gov

To be recorded by City Clerk:
Clerk #

\Ete of Execution: /
16




N

il CITY OF SANTA FE PROCUREMENT CHECKLIST

e

Contractor Name: TLC Company INC.

Procurement Title: BS 4A & 5A Chiller Replacement

Procurement Method: State Price Agreement [X] Cooperative[ | Sole Source{ | Other [ ]

Exempt [_] Request For Proposal (RFP) [ Invitation To Bid (ITB) {_] Contract under 60K [_] Contract over 60K ||

Department Requesting_ Buckman Direct Diversion Staff Name Monigue Maes

Procurement Requirements:

A procurement file shall be maintained for all contracts, regardless of the method of procurement. The procurement file
shall contain the basis on which the award is made, all submitted bids, all evaluation materials, score sheets, quotations
and all other documentation related to or prepared in conjunction with evaluation, negotiation, and the award process.
The procurement shall contain a written determination from the Requesting Department, signed by the purchasing
officer, setting forth the reasoning for the contract award decision before submitting to the Committees. .

REQUIRED DOCUMENTS FOR APPROVAL BY PURCHASING*

YES N/A
4 [:] Approved Procurement Checklist {by Purchasing}
X Memo addressed to BDD Facilities Manager/BDD Board (over 60K)
B State Price Agreement
RFP
Evaluation Committee Report
ITB
Bib Tab

Quotes (3 valid current quotes)

Cooperative Agreement

Sole Source Request and Determination Form
Contractors Exempt Letter

Purchasing Officers approval for exempt procurement
BAR

FIR

Executed Contract, Agreement or Amendment
Current Business Registration and CRS numbers on contract or agreement
Summary of Contracts and Agreements form
Certificate of Insurance

All documentation presented to Committees

LXK IRCCOCC]C0OC0
I OZ OO O

Other:
Monigue Maes BDD Contracts Administrator  01/26/2021
Department Rep Printed Name (attesting that ali informaticn included) Title Date
Purchasing Officer (attesting that all information is reviewed) Title Date

Include all other substantive documents and records of communication that pertain to the procurement and any
resulting contract.

*
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GSD/PD (Rev. 04/19)
State of New Mexico
General Services Department
Purchasing Division

Statewide Price Agreement Amendment

Awarded Vendor: Price Agreement Number: 90-000-18-00073
23 Vendors

Price Agreement Amendment No.: Two

Term: June 20, 2019 o June 19, 2021

Email:

Telephone No.:

Ship Te: Procurement Specialist: Mark Lujan
All State of New Mexico agencies, commissions,

institutions, political subdivisions and local public Telephone No.: (505) 827- 0564

bodies allowed by law.

Email: Mark.Lujanf@state.nm.us

Invoice:
As Requested

Title: HVAC and Plumbing Services - Statewide

This Price Agreement Amendment is to be attached to the respective Price Agreement and become a part
thereof.

In accordance with Price Agreement provisions, and by mutual agreement of all parties, this Price Agreement is
extended from June 20, 2020 to June 19, 2021 at the same price, terms and conditions,

Except as modified by this amendment, the provisions of the Price Agreement shall remain in full force and effect.
Accepted for the State of New Mexico
\/ﬂﬂ)wt% bwt

Mark Hayden, New Mexico State Purchasing Agent

Date: 06/17/2020

Purchasing Division: 1100 St. Francis Drive, Room 2016, Santa Fe, 87505; PO Box 6850, Santa Fe, NM 87502 (505) 827-0472
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Log # {Finance use only}:

Batch # {Finahce use only}:

City of Santa Fe, New Mexico
BUDGET AMENDMENT RESOLUTION (BAR)

DEPARTMENT / DIVISION NAME

DATE
PUD/Buckman Direct Diversion 21412021
ITEM DESCRIPTION ORG OBJECT PROJECT INCREASE DECREASE

EXPENDITURES {enter as positive #) | {enter as negative #}
Equipment & Machinery 8000825 570500 BDDS5001 64,108
Interfund transfer out to 800 8010815 755800 64,108

REVENUES {enter as pegative #} | {enter as positive #)
interfund transfer in from 801 8000825 655801 BDD5001 (64,108)

JUSTIFICATION: (use additional page if needed)
--Attach supporting documentation/memo $ 64,108 | $ -

To authorize funds from the BDD Major Repair & Replacement Fund.

To cover cost {o replace chiller unit at Booster Station 4A/5A.

{Complete section below if BAR results
in a nef change to ANY Fund]}

Fund Balance

Fund(s} Affected Increase/(Decrease)
801 64,108
BDDB Approved 2/04/2021
TOTAL: 64,108
{Use this form for Finance Committee/
Mackie Romero 21412021 City Council agenda items ONLY}
Prepared By {prinf name) Date Budget Officer Date
CITY COUNCIL APPROVAL
§City Councif
Division Director Signature {optional} Datef Approval Date |Finance Director {< $5,000} Date
Agenda flem #:
Department Director Signature Date City Manager {< 360,000} Date
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Mewmorandumn 7% Buckman Direct Diversion

Date: January 22, 2021
To: Buckman Direct Diversion Board
From: Rick Carpenter, BDD Facilities Manager

Kyle Harwood, BDD Legal Counsel

Subject: BDD Board support for NEPA permit changes consistent with the Proposed SJC Return Flow
Pipeline
BACKGROUND AND SUMMARY:

The NEPA permits for the BDD Project requested and received coverage for up to 8,730 acre-feet per
year of combined diversion of San Juan Chama Project water and ‘native’ pre-1907 Rio Grande water. Those
NEPA permits are held and managed by the BDD Board to support the diversion of water rights under OSE
permits that are held and managed directly by the Project Partners.

The Proposed SJC Return Flow Pipeline contemplates increased San Juan Chama Project water
diversions only with no changes to the BDD Project intake, BDD Project rights of way and easements, or Water
Treatment Plant. In order to make the BDD Project’s NEPA permit changes consistent with the Proposed SJC
Return Flow Pipeline the City will make application to the relevant federal agencies and a scoping process with
stakeholder input will be conducted.

RECOMMENDATION:

Board staff, counsel and consultants recommend the BDD Board support the requested changes to the
BDD Project NEPA permits consistent with the Proposed SJC Return Flow Pipeline.

Buckman Direct Diversion 341 Caja del Rio  Santa Fe, NM 87506 E .

SANTA FE counr
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City of Santa Fe, New Mexico

200 Lincoln Avenue, P.O. Box 909, Santa Fe, N.M. 87504-0909
www.santafenm.gov

Alan Webber, Mayor Councilors:
Signe L. Lindell, Mayor Pro Tem, District |

Renee Villarreal, District |

Michael J. Garcia, District 2

Carol Romero-Wirth, District 2

Roman “Tiger” Abeyta, District 3

Chris Rivera, District 3

Jamie Cassutt-Sanchez, District 4

JoAnne Vigil Coppler, District 4

MEMO

Date: December 15, 2020

To: Public Works & Public Utilities Committee January 11, 2021
Finance Committee January 19, 2021
Governing Body January 27, 2021

Via: Shannon Jones, Public Utilities Department Director mﬁmmm

From: Jesse Roach, Water Division Director, Public Utilities Department )9\

ITEM
BDD Shared Pool Agreement

BACKGROUND

The Buckman Direct Diversion {BDD} Shared Pool Agreement {Shared Pool} is a proposed
agreement between the City and County to allow for multi-year accounting of water use by each
entity at BDD. The Shared Pool makes the County’s water resource portfolio more resilient with
potential operational and water resources advantages to the City.

Water resources used at Buckman Direct Diversion

The City of Santa Fe {City) and Santa Fe County (County) are co-owners of the BDD. The water
resource used by the City at BDD is “imported” San Juan — Chama (SJC) water, and the City has
the ability to store that water in Heron and Abiquiu Reservoirs for use on demand. While the
County also has SIC water, the majority of the water resource used by the County at BDD is
“native” Rio Grande water without associated storage.



Advantages to the City of Sharing Water Resources

Generally SJC water with storage offers more operational flexibility than native water without
storage, but there are some advantages to the City in being able to utilize native water from the
County when it is available in excess of County demand, in exchange for the County utilizing City
SIC water when the native water is not available. There are two advantages to the City:

1. Operational flexibility and discretionary BDD shutdowns. The City is the Project Manager
of the BDD, and in certain years may choose to reduce costs and cross train operators
from BDD at Canyon Road Water Treatment Plant (CRWTP) during annual scheduled
shutdowns of BDD.

2. SJCwater can get locked in storage during Abiguiu flood control operations. Among other
purposes, Abiquiu Dam is operated to prevent downstream river flows along the Chama
from exceeding approximately 1800 cubic feet per second {cfs). Currently, when native
water is stored for flood control purposes, it must be evacuated as quickly as possible,
meaning that when Abiquiu has stored flood waters there is no room in the 1800 cfs
“pipe” to move SJC water down to BDD. When this occurs, there is more native water in
the system than the County can use and it is advantageous to the City to be able to use it

also.

Advantages to the County of Sharing Water Resources

It is very advantageous to the County to be able to “loan” native water to the City at BDD when
available and be repaid when the native water is not available. This provides the County with a
mechanism to (indirectly) store native water and with this firm up and extend the existing native
supply portfolio.

1. Indirect native water storage. The county effectively stores water by loaning it when
available and getting it back later. The Annual Operating Plan at BDD already incorporates
“Optimized Annual Water Resources Accounting”, which allows this exchange to occur
when BDD is operational within a given calendar year. The BDD Shared Pool extends this
ability to “storage” of native water across years and “repayment” when BDD is offline.

2. Additional backup water supply. In the Water Resources Agreement hetween the City
and the County, the City promises to provide up to 1350 acre feet per year {AFY) of backup
water supply (for context, total City Demand is about 8000 AFY). The BDD Shared Pool,
could extend this backup by between 500 and 1000 AFY depending on the extent to which
the City would need to rely on wells to meet County demand.




General Terms of the BDD Shared Pool Agreement

Deposits to BDD Shared Pool. When County native water is diverted at BDD and used by the City,
90% of that diversion will be credited to the shared pool to a total maximum of 1100 AF. The lost
10% is consistent with typical City losses between production and metered delivery known as

“unaccounted water”.
Withdrawals from the BDD Shared Pool. When BDD is off, the Shared Pool will be drawn down
as the City delivers water to the County from one of the City’s other 3 sources of water. The rate

of drawdown and the cost to the County will vary depending on why BDD is shutdown.
Discretionary Shutdown: When BDD is shut down by the City for reasons of cost savings

or operational efficiencies, the County will receive 1 unit of water for every 1 unit of
Shared Pool drawdown and will pay the City a rate equivalent to the marginal cost of
water production at BDD and no wheeling fee. The intent is that under this case the
County be financially unaffected by the shutdown.

Non-discretionary Shutdown: When BDD is off for an unplanned reason such as low river
flows, high sediment in the river, or equipment failure, the County will receive 1 unit of
water for 1.1 units of Shared Pool drawdown (the lost 10% representative of a one-time
10% loss the City pays for the ability to store SIC water in Abiquiu), and will pay the City a
rate equivalent to the marginal cost of water production at BDD and an additional fee for

the “wheeling” of water through the City pipes.
BDD Shared Pool Losses and Limits: The County cannot build up more than 1100 AF of credit in
the Shared Pool, and loses 10% per year from the pool {representative of the approximate rate
of loss of SIC water stored in Abiguiu to evaporation). During an extended unplanned shutdown
the City may limit the deliveries of Shared Pool water to a rate of 1 million gallons per day and an

annual volume of 500 AFY. The volume limit is invoked if the City’s groundwater pumping will be
more than 6000 AFY {a volume that hasn’t been pumped by the City since 2006, but was pumped
15 of 18 years between 1989 and 2006). The agreement can be cancelfled by either party with
60 days written notice.

Potential Disadvantages to the City of the BDD Shared Pool

The BDD Shared Pool allows the County to “store” native water when they have a surplus and
call on that water when BDD is down. If BDD goes down and local surface water is limited, the
City will need to rely on wells for 1} City use, 2) County use of built up Shared Pool water, and 3}
backup water guaranteed to the County. The Shared Pool extends “added” County backup
demand from 1350 AFY to 1850 AFY in a year with limited local surface water. | believe this is
acceptable within the context of current supply and demand, but will need to be pericdically
revisited.



Potential Near-term Advantage to the City of the BDD Shared Pool

Currently the County owns native water rights in the Rio Grande in excess of County demand.
The Shared Pool allows the County to take advantage of this surplus up to a cap of 1100 AF. Once
the Shared Pool has been built up, the County may choose to continue to allow City use of Native
water at BDD beyond just what is necessary to “top off” the Shared Pool each year. The County
has no obligation to do so, but if the water cannot be used for another purpose, and City and
County relations at the Utility level continue to be productive it is possible that the County would
continue to make this water available for City use. By maximizing native water use at BDD, the
City could stretch our SIC water further, leaving us in a better position to be the backup water
source for the County.

EXAMPLE
The BDD Shared Pool can be a confusing concept. This table below is provided for illustrative
purposes.

No Shared Pool | With Shared Poof

City SJC water in storage Jan 1 {AF} 10,000 10,000

City total use at BDD {AF) 4,000 4,000

SJC (AF) 4,000 3,000

Native (AF) 0 1,000

Shared Pool Balance due to SFC (AF) | O 200

SJC Storage Losses {(AF) 100 100

City SJC water in storage Dec 31 (AF) | 5,900 6,900

Use of the Shared Pool results in more City SIC water in storage but a water debt for eventual
payback to the County.

REQUEST
Request that the City enter into the BDD Shared Pool Agreement with signature of the attached

agreement. The agreement can be cancelled at any time with 60 days written notice. The
agreement was approved by the Board of County Commissioners on Tuesday November 10,
2020.
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Agreement No. 2021-0079-PW/AG

BUCKMAN DIRECT DIVERSION (“BDD”)
SHARED POOL AGREEMENT

This BDD Shared Pool Agreement (“Agreement”) is between Santa Fe County
(“County™), a political subdivision of the State of New Mexico, and the City of Santa Fe
(“City”), a New Mexico home-rule municipality (together the “Parties™).

Recitals

A. The County and the City are partners in the BDD pursuant to a Joint Powers Agreement
("JPA"} executed on March 7, 2005.

B. The County and City also executed a Water Resources Agreement on January 11, 2005,
and an Amended and Restated Water Resources Agreement on December 14, 2016, (“WRA”) to
address utility-to-utility issues.

C. The purpose of this Agreement is to make more efficient use of the Parties’ respective
available resources by making currently excess County native water rights available to the City
and by making additional City system capacity and water sources available to the County
through creation of a BDD Shared Pool. By creation of the BDD Shared Pool, the City will gain
access to additional native supply, the County will gain additional back-up and sources of supply
when the BDD is not in operation, and both parties will achieve greater flexibility in BDD
operations.

Agreement

1. Establishment of the BDD Shared Pool. The BDD Shared Pool is hereby created as an
accounting pool of water within the BDD that will allow the City, through its Water Division

Director, to use additional County native water rights and allow the County, through its Utilities
Division Director, to deposit and bank water for later use at times when BDD production is
restricted or shut down either for unplanned or uncontrollable reasons, or because of
discretionary operational shutdowns of the BDD, as described in Paragraph 3 below. The
maximum quantity balance of water credited at any time in the BDD Shared Pool is limited to
1,100 acre-feet (AF), unless the Parties agree in writing to a larger amount. Operation of the
BDD Shared Pool is separate from and does not affect the Parties’ current practice of joint use of
native and San Juan-Chama Project water pursuant to Optimized Annual Water Rights
Accounting as described in the BDD Annual Operating Plan.

2. Deposits into the BDI Shared Pool. On or before December 1 of each year, the County
will advise the City and the BDD of the quantity of additional County native water rights that

will be available the coming year for diversion by the BDD for delivery to the City. Each year
the BDD will divert for delivery to the City a minimum of 167 AF of County native water,
subject to the following conditions and limitations:
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To account for typical unaccounted water losses, 90% of the amount of water diverted
will be credited to the County and deposited in the BDD Shared Pool. For example,
diversion of 167 AF will result in a deposit of 150 AF.

The quantity diverted may not exceed the quantity made available by the County for
that year.

Once the BDD Shared Pool is at its limit of 1,100 AF, no additional deposits may be
credited without written approval by the Parties through their respective Division
Directors.

When hydrological conditions reasonably preclude diversion of the minimum of 167
AF during a given year, the quantity diverted and the corresponding amount
deposited will be based on the actual amount diverted that year.

3 Withdrawals and Deliveries from the BDD Shared Pool. The County may withdraw
water credits from the BDD Shared Pool and the City shall deliver water from the City’s

Independent Water System, as defined in the WRA, to the County’s requested Points of
Delivery, as described in Paragraph 9 of the WRA, under the following terms and conditions:

a.

Discretionary Shutdowns. When the City as BDD operator chooses to temporarily
shut down the BDD for a discretionary reason, such as for operational efficiency or
for system-wide cost savings, the rate of exchange of BDD Shared Pool water credits
withdrawn to the quantity of water delivered from the City to the County shall be 1.0
to 1.0, meaning that for every AF delivered by the City to the County, the County’s
credit balance will be reduced by one AF. Discretionary shutdowns are characterized
by a fully functional BDD that could be diverting and treating water throughout. The
City may implement a discretionary shutdown of the BDD with a minimum of 3
day’s written notice to the County. Discretionary shutdowns shall not result in a
debit to the BDD Shared Pool in excess of 150 AF per year, shall not result in a
negative balance to the BDD Shared Pool, and must be timed and made at a
sufficient flow rate so that all County demand otherwise supplied by the BDD will be
met by the City from other City sources.

Non-Discretionary Shutdowns. When BDD production is restricted or shut down
completely for any other reason, the rate of exchange of BDD Shared Pool water
credits withdrawn to the quantity of water delivered by the City to the County shall
be 1.1 to 1.0. In other words, for every AF of water that the City delivers to the
County, the County’s credit balance will be reduced by 1.1 AF. The Parties
acknowledge that this exchange rate appropriately reflects that the City’s water
stored in Abiquiu Reservoir is a component of City back-up supply and is subject to
a one-time reduction of 10% of the amount stored for rights to such storage. In any
calendar year, the City may limit withdrawal from the BDD Shared Pool to 550 AF
and the associated delivery of City water to the County to 500 AF if delivery greater
than that would result in more than 6,000 AF of groundwater use by the City. The
City will exercise reasonable due diligence to make deliveries to the County at the
greatest rate practicable, but the rate may be limited to no more than 1 million
gallons per day during a Non-Discretionary shutdown.
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4. ing of Credit Balance. The Parties shall calculate and maintain a running balance
of the quantity of County water credits in the BDD Shared Pool. The County’s water credit balance
shall be increased by the quantity of additional deposits to and reduced by the amount of new
withdrawals from the BDD Shared Pool. The County’s water credit balance will be reduced at the
end of each calendar year by 10% of the December 31 value to reflect evaporative losses of City
water in the Abiquiu Reservoir. Upon request by the County, the City at its sole discretion may
approve a temporary negative balance. Deposits made to the BDD Shared Pool not used within a
calendar year shall be carried over to the next year and credited to the County’s running balance.
The Parties will direct BDD staff to administer the BDD Shared Pool based on monthly diversion
and use accounting of BDD water. The initial amount of water deposited into the BDD Shared
Pool and credited to the County may include, with written approval of both Parties through their
respective Division Directors, any prior remaining balance of the County native water diverted by
the BDD pursuant to Optimized Annual Water Rights Accounting,

3. Cost Accounting and Billing.

a. City Costs. The City will pay all costs associated with diversion, pumping and
treatment of County native water delivered by the BDD to the City under this
Agreement.

b. County Costs. For water the County receives from the City under this Agreement, the
County will pay the City at a rate equal to the variable cost of BDD water paid by the
County during the same fiscal year in which the BDD Shared Pool water is delivered.
For example, during fiscal year 2018-2019, the County paid $402,354 in variable
operating costs (electricity, chemicals, and solids) at BDD for 1,393 AF of treated
water, representing a variable cost of $288.89 per AF. This rate would have been
charged for any BDD Shared Pool water delivered that year. Because that rate will
not be available until after final BDD invoicing for the fiscal year, the City can bill
during the fiscal year using the variable cost of BDD water to the County during the
previous fiscal year, with final reconciliation oceurring after final BDD invoicing. In
addition, for water delivered by the City to the County during Non-Discretionary
shutdowns, the County will pay the City for wheeling the water through the City
system based on the rate specified in the WRA. The County will not pay a wheeling
fee for water delivered by the City during Discretionary shutdowns. If during a Non-
Discretionary BDD shutdown the County expends all water credits and reaches a zero
balance in the BDD Shared Pool and the City does not approve a temporary negative
balance as described in Paragraph 4, any additional County use of City water wili be
billed at the then-current agreed upon wholesale and wheeling rates.

6. WRA Unaffected. This Agreement does not amend or affect the terms and conditions of
the WRA. In particular, delivery by the City of water to the County from the BDD Shared Pool is
separate from and does not affect the County’s right to Wholesale Water Delivery from the City
under Paragraph 3 of the WRA.
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7. Lerm.
a. This Agreement shall be effective on the date of the latest signature below and
shall continue thereafter unless terminated pursuant to Paragraph 7(b) below.

b. Either Party may terminate this Agreement for any reason by giving 60 day’s
written notice of termination to the other Party. If terminated, the BDD Shared Pool balance if
any, will be continue to be available for use by the County during BDD shutdowns, consistent
with the terms and conditions of this Agreement, until the balance has been fully utilized.

8. Amendmment. This Agreement may be modified only by a written amendment signed by
the Parties.

9. Dispute Reselution. The City and County agree to mediate disputes consistent with the
Mediation Procedures Act, NMSA 1978, Section 44-7B-1 through 44-7B-6, prior to initiating
any litigation, to resolve any conflicts arising under this Agreement, the expenses of which shall
be shared equally by the City and County. Disputes shall be first discussed by representatives of
each party. Such representatives shall use their best efforts to amicably and promptly resolve the
dispute. If the parties are unable to resolve the dispute through informal mechanisms or
mediation within 60 days of the occurrence of the event or circumstances giving rise to the
dispute, either party may give notice to the other party that the aggrieved party intends to litigate
the dispute. Any dispute requiring notice shall be reported to the next meeting of the respective
City and County governing bodies.

10.  Entire Agreement. This Agreement contains the entire agreement between the City and
County with regard to the matters set forth herein.

11. Binding Effect. This Agreement shall be binding upon and inure to the benefit of the
Parties and their respective representatives, successors, and assigns.

12. Law. The laws of the State of New Mexico shall govern this Agreement

13. Notices. Any notice, demand, request, or information authorized or related to this
Agreement shall be deemed to have been given if mailed (return receipt requested), hand
delivered or faxed as follows:

To the City:

Water Division Director
City of Santa Fe

PO Box 909

Santa Fe, NM 87501
Phone: 955-4309

Fax: 955-4352
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With a copy to:

City Manager City of Santa Fe

PO Box 909

Santa Fe, NM 87501
Phone: (505) 955-6509
Fax:  (505) 955-6683

City Attorney City of Santa Fe
PO Box 909

Santa Fe, NM 87501

Phone: (505) 955-6511

Fax: (505) 955-6748

To the County:

Ultilities Division Director
Santa Fe County

PO Box 276

Santa Fe, N.M. 87504-0276
Phone: (505) 992-9870
Fax: (505)992-3028

With a copy to:

County Manager

Santa Fe County

PO Box 276

Santa Fe, N.M. 87504-0276
Phone: (505) 986-6200
Fax: (505) 986-2740

County Attorney

Santa Fe County

PO Box 276

Santa Fe, NM 875040276
Phone: (505) 986-6279
Fax: (505) 986-6362

a. Notice shall be deemed to have been given based upon the method of delivery, as
follows: notices sent by facsimile or hand delivered shall be deemed given on the date of
delivery, as evidenced, with respect to facsimile delivery, by a printout showing successful
transmission of all pages included in the notice; notices sent by mail shall be deemed given three
business days after the notice is mailed with postage prepaid.

5
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b. A Party may change the persons to whom or addresses or fax numbers at which
notice shall be given by giving all other Parties and the Authority notice of the change in
accordance with this Article.

IN WITNESS WHEREOQF, each of the City of Santa Fe, New Mexico, and the County of
Santa Fe, New Mexico, has caused this Agreement to be executed and delivered by its duly
authorized representatives as of the date specified below.

CITY OF SANTA FE
Alan M. Webber, Mayor Date
Attestation:
City Clerk Date
City Attorney’s Office:
4 Jan5,2021
Marcos Martinez {Jan 5, 2021 11:11 MST}
Senior Assistant City Attorney Date

Approved as to Finance:

Mary McCoy, Finance Director Date
SANTA FE COUNTY
Katherine Miller Date

Santa Fe County Manager

11



Approved as to form:

Gregory S. Shaffer
Santa Fe County Attorney

Finance Division:

Agreement No. 2021-0079-PW/AG

Yvonne S. Herrera
Finance Director

BUCKMAN DIRECT DIVERSION BOARD

Agreement Acknowledged by the
Buckman Direct Diversion Board

By:

Date

Date

Date
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2021 0079 PW AG - BDD Shared Pool
Agreement.12.18.2020

Finat Audit Report 2021-01-05
Created: 2021-01-05
By: Irene Romero (lkromero@ci.santa-fe.nm.us)
Status: Signed
Transaction iD: CBJCHBCAABAAIRKESYvC_owT7ecaHsq2bVXhWONWagahu

"2021 0079 PW AG - BDD Shared Pool Agreement.12.18.2020"
History

9 Document created by Irene Romero (ikromero@ci.santa-fe.nm.us)
2021-01-05 - 6:07:17 PM GMT- IP address: 63.232.20.2

£ bocument emailed to Marcos Martinez (mdmartinez@santafenm.gov) for signature
2021-01-05 - 6:08:21 PM GMT

™ Email viewed by Marcos Martinez {(mdmartinez@santafenm.gov)
2021-01-05 - 6:08:40 PM GMT- IP address: 174,56.49.116

&% Document e-signed by Marcos Martinez (mdmartinez@santafenm.gov)
Signature Date: 2021-01-05 - 6:11:25 PM GMT - Time Source: server- |P address: 174.56.49.116

] Agreement completed.
2021-01-05 - 6:11:25 PM GMT
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City of Santa Fe )

Real Estate Summary of Conftracts, Agreements, Amendments & Leases

Section to be completed by department

1. Munis Contract # N/A
Contractor: _City of Santa Fe/ Santa Fe County

Description: Buckman Direct Diversion Shared Poll Agreement. No procurement associated with
the agreement. Cost Accounting and Bitling will vary and term is continuous until
terminated by one of the parties

Contract @ Agreement @ Lease / Rent @ Amendment @
Term Start Date: When signed Term End Date: when terminated by g
Approved by Council Date: pending

Contract / Lease:

Amendment # to the Original Contract / Lease #

Increase/(Decrease) Amount $

Exdend Termination Date to:

@ Approved by Council Date:

Amendment is for:

2. HISTORY of Contract, Amendments & Lease / Rent - Please Elaborate (option: afach spreadsheet if multiple amendments)

3. Procurement History: There is no procurement for this "Shared Pool Agreement”

Fran Copaway [Jan 6, 2021 W:06 MST}

Purchasing Officer Review: Date:
Comment & Exceptions:
4. Funding Source: Water Enterprise Fund Org / Object: 5050381.565010
| Budget Officer Approval: Date:
Comment & Exceptions:
Staff Contact who completed this form: Maya Martinez Phone #4271

Email: mfmartinez@santafenm.gov

To be recorded by City Clerk:
Clerk #

\&ate of Execution: 1 4__/




Santa Fe County

Board of County Comrmissioners
Regular Mecting of November 19, 2020
Page 25

The County’s going to do this. What is Eldorado going to do? It’s all about the
County. The County is providing water. But I’'m okay with it, Mr. Chair. Just putting it
out for the record, becanse in ten years when we figure this out. But thank you, Mr.
Chair, for the opportunity. I appreciate all my colleagues as well.

CHAIR ROYBAL: Thank you, Commissioner Garcia. Any other
comments or questions? Okay, 'm going to go to a roll call vote on this item.

The motion passed by unanimous [5-0] roll call vote.

3. E. Request Authorization for the County Manager to Finalize and
Execute on Behalf of Santa Fe County the B Shared Pool
Agreement Between Santa Fe County and City of Santa Fe

MR. DUPUIS: Thank you, Mr. Chair. I appreciate the opportunity to
provide a detailed review of the contents and background relative to the BDD shared pool
agreement. Since 2018 the City of Santa Fe and the County have collaborated to manage
water with the shared goal of using native water, native surface water to the greatest
extent possible when it’s available at the Buckman Direct Diversion, and preserving other
sources for when it is not. This effort is terms the optimized annual water rights
accounting and it’s included in our Buckman Direct Diversion annuat operating plan. It
was the result of an extremely dry vear in 2018 and the realistic fear that the BDD would
be curtailed or even shut down due to low flows in the Rio Grande.

In implementing this arrangement both parties identified excess resources that
can’t be used independently. The County has excess native rights and cannot currently
stored them in-basin. The City has excess storage capacity in multiple places, one of
them being Abiquiu Reservoir that it’s not fully utilizing. Through optimized accounting
the City has been able to divert excess native water earlier in the year and the County in
turn diverts an equal amount of stored City SJC water later in the year when native rights
may not be available. This has been working incredibly weli. It is limited throngh by a
requirement to balance these diversions annually. The City has been limited in diverting
County water by how much City the County can reasonably use later in the year.

This BDD shared pool agreement continues to optimize the accounting but
removes the annual account balance requirement, therefore creating effectively a credit
pool where the County can account for native water to the City’s immediate use and then
call on that credit in futirre years when the BDD is shut down or deliveries are curtailed
otherwise.

This effectively increases the supply of backup water to the County, the primary
zoal of the Utilities Division from our most recent strategic planning process. This
agreement it is important to mention as being temporary in nature and will only remain in
place so leng as both parties see benefit in it continuing. It sets reasonable limits on the
amount of water the County can place in the pool, and the amount of credit water that can
be called on in a given year. These are physical limitations relative to infrastructure
capacity and concerns that were brought up, and depending upon the reason for
shutdown, that’s another element that adjusts how the terms apply and how the credit is
used.

2EZ/701/21 AaITECOTE HIITD DAS
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Tt also then leaves open the opportunity to negotiate more if mutually beneficial. It
also accounts for any conveyance, diversion, or storage losses that may occur. The
agreement also allows the City as operator of the BDD to shut down for any reason as
long as the County is given three days notice and is not required to use more than 150
acre-feet of its credit water to account for the shutdown. This allows the City to act more
nimbly based on its own needs and the County would pay the City for pool water at a rate
equal to the variable costs of BDD water paid by the County during the same fiscal year
in which the pool water was delivered.

In addition, during any unplanned shutdown the County would pay a wheeling fee
for water wheeled through the City system in addition to the variable costs paid to BDD
that year. In sum, the BDD shared pool agreement maximizes the use of our native
sutface water, providing the County with an additional relatively cheap backup supply of
water in the event of a BCC shutdown. With that 1 stand for any questions.

CHAIR ROYBAL: Okay. Than¥ you, Mz D3lipuis. Do we have any
questions from the Commission?

COMMISSIONER GARCIA: Mr. Chair, my colleagues that are actually
on the BDD Board, could you guys —do you guys have comments on this stuff? Is this
the best thing for the County or the commumity to do?

COMMISSIONER HANSEN: Mr, Chair.

CHAIR ROYBAL: Go ahead, Commissioner Hansen. And then 'm going
to go to Commissioner Hamilton if you have additional remarks.

COMMISSIONER HANSEN: So I personally think that this is a very
good deal for the County. [ actually think it is a better deal for the County than it is for
the City. But I think that being able to use our native water rights and making sure that
we have a backup supply down the road is a good thing. Backup supply is one of the
more important things that we need and BDD is a City-County ownership. It is not owned
by the City; it is not owned by the County. It is owned by both of us and so [ think this is
also in the best interest of the BDD to move forward with this agreement and I will let
Commissioner Hamilton also speak to this.

CHAIR ROYBAL: Commissioner Hamilton.

COMMISSIONER HAMILTON: Thank you, Mr. Chair. I guess I would
personatly characterize this as a very good mutual agreement. I think there are benefits on
both sides. I think it’s very valuable for the County and the City to move forward with
this for the reasons Commissioner Hansen stated. There’s frankly not that much to
expand upon but this definitely feeds into our abilities to manage water more efficiently,
to make good use of our abilities to conserve and store water and still have it available,
and to do conjunctive management.

The things that we’ve been looking to do, this is kind of a rare opportunity to
within the existing system and without having to do something additional, like building
reservoirs or buying more water rights, or other things that may not even be available or
feasible to really expand what we have to use and how we can use it. So T agree with
Commissioner Hansen. This is a very valuable thing for us to do.

COMMISSIONER GARCIA: Mr. Chair.

CHAIR ROYBAL: ] just want to first of all say thank you for sitting on
this board. We really appreciate you representing the County on this important board, the

BZAZ/8T1/21T aTICOTI AAIT2 D48
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BDD Board. I sat on this board a couple of years or a few years so I really appreciate all
the feedback and I appreciate that Commissioner Garcia asked for feedback from our
respective peers that sit on this board and I think you guys are doing a great job. So
Commissioner Gareia, I'm going to go you, sir,

COMMISSIONER GARCIA: Mr. Chair, great comments. Thank you, for
sitting on these boards that we all sit on, it’s hard being a policymaker. You all
understand. But yes, thank you for sitting on that and one thing us policymakers, you all
sit on the board. You go to the meetings and vou realize that most citizens don’t realize
when they turn on that tap and how it works and how it needs to work and why the
springs are not ~ why we don’t get it. So { just want to say — there’s no question. I'd just
like to make a motion for approvai, and Mr. Chair, thank you once again to my fellow
Commissioners for sitting on the board.

COMMISSIONER HAMILTON: Second.

- COMMISSIONER HANSEN: Second.

CHAIR ROYBAL: Thank you, Commissioner Garcia. I'm going to look
like a second from both of our Commissioners that sit on that board. So we have a second
from Commissioner Hamilton and Commissioner Hansen. Commissioner Hansen, did
you have something under comment?

‘ COMMISSIONER HANSEN: No. I do agree with Commissioner
Hamilton that this is a good mutual agreement for both the City and the County,

CHAIR ROYBAL: Thank you. And thank you once again for sitting on
this board. Commissioner Hughes, did you have anything under comments, sir?

COMMISSIONER HUGHES: Thank you, Mr. Chair. No, no comments
really, but thanks to everybody who worked on this. It certainly sounds like a very good
arrangement.

CHAIR ROYBAL: Thank you, sir. I'm going to go to Attorney Shaffer.
He’s got his hand up. Sir, would you like to go ahead?

MR. SHAFFER: I would just want to state for the record that the actual
action item, what I understand the metion to be would be to authorize the County
Manager to finalize and execute this agreement, as was the case with the previous
agreement. The agreement that is in front of you this evening is fully formed. In other
words, there aren’t details that we anticipate at this point trying to work out, but we ask
for that authority so that if there are non-significant changes that come about as it goes
through the City approval process we have the flexibility to implement those things. So I
did want to clarify that for the record, Thank you, Mr. Chair.

CHAIR ROYBAL: Thank you, Attorney Shaffer. Those are very
important items because small issues like that can hang things up. So I’'m going to go to
each Commissioner and make sure that they’re okay with that. Commissioner Hansen.

COMMISSIONER HANSEN: Yes, I understand that this is a request for
authorization for the County Manager o finalize and execute this agreement. Thank you.

CHAIR ROYBAL: Thank you. Commissioner Hamilton.

COMMISSIONER HAMILTON: Yes. I understood that as well. Thank
you,

CHAIR ROYBAL: Commissioner Garcia.

COMMISSIONER GARCIA: Yes, sir, Thank you, Mr. Chair.

AZBZ/BT.72T QIqI0oTd 9313 D48
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CHAIR ROYBAL: Commissioner Hughes.

COMMISSIONER HUGHES: Yes. That’s the understanding and it
sounds good.

CHAIR ROYBAL: And a yes from Commissioner Roybal, [ understand
that, I think there is going to be minor details that come up that our Manager is more than
capable of handling. So I’m going to go to a roll call vote.

The motion passed by unanimous {5-8] roll eall vote,

3 F.  Request Approval of Letter of Support for Jeint City of Santa Fe and
Santa Fe County Return Flow Pipeline

MR. DUPUIS: Thank you, Mr. Chair. This last item expresses the
County’s support to continue to explore a joint venture with the City of Santa Fe of a
return flow pipeline project. The details of any such joint venture would have to be
worked out as the letter makes very clear. The County’s parinership is predicated on a
thorough environmental impact study, a comparisen of aliernative strategies and
garnering of public support. These all three are very critical and that includes working
with the City to study the environmental impacts of the lower Santa Fe River and to
conduct a public process to understand the community concern, and then develop any
potential solutions together.

This includes a commitment to evaluating science-based target flows on the lower
Santa Fe River to help mitigate the objective impacts at the heart of many community
concerns. As it currently stands the return flow pipeline could provide the County with up
to 300 acre-feet of additional supply. This supply, when utilized appropriately is drought
resistant and could be used to supply the Eldorado Area Water and Sanitation District
under the replacement water delivery agreement. And as previously indicated, supplying
substantial amounts of water to the Eldorado Area Water and Sanitation District for its
own use has the potential to recharge the aquifer beneath Eldorado and surrounding
aquifers via high transmissivity pathways.

With that I stand for any questions.

COMMISSIONER GARCIA: Mr. Chair.

CHAIR ROYBAL: Do we have any questions from the Commission?

COMMISSIONER GARCIA: Mr. Chair, I have a quick question is I may.

CHAIR ROYBAL: Go ahead, Commissioner Garcia, and I'm looking for
a show of hands if any other Commissioners have questions. Okay, I’m going to go to
Commissioner Hughes next.

COMMISSIONER GARCIA: Awesome, Mr. Chair, fohn, So once again
you did talk to Carl Dickens as the president of the La Cienega Valley Association and
he’s okay with us, me, voting for this letter as into exploring — not approving, expioring —
what the pipeline can or may do. Correct?

MR. BUPUIS: Mr. Chair, Commissioner Garcia, that is correct. | spent a
littie over an hour today walking Mr. Dickens through the intent and as Manager Miller
wisely guided us to include all three as a package so it’s clear, or helps make clear the
regional and bigger picture approach that we’re trying to accomplish, So to answer your

NERZ BT/81 Q3dE0OTE HYIID 248
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Mewnorondim Buckman Direct Diversion

Date: February 4, 2021
To: Buckman Direct Diversion Board
From: Nancy R. Long

Subject: Election of Chair and Vice Chair

ITEM AND ISSUKE:

Election of Chair and Vice Chair to the Buckman Direct Diversion Board (“Board™).

BACKGROUND AND SUMMARY:

The Joint Powers Agreement between the City and the County establishing the Buckman Direct
Diversion Board provides that the Board shall annually elect a Chairperson and a Chairperson
Pro-Tempore (Vice Chair).

The Rules of Order for the Board regarding the election of the Chair and Vice Chair provide as
follows:

During the February meeting of each year, or as soon thereafter as possible a
Chair and Vice-Chair of the Board shall be elected. The Chair position shall
rotate between a City and County member each year. The Vice-Chair shall be
elected from the opposite entity. Elections shall also be held when required to fill
any vacancy that occurs in the Chair or Vice-Chair position.

Since the Chair elected at the last election was a City Councilor, the Chair to be elected at this
meeting, shall be a County Commissioner and the Vice-Chair shall be a City Councilor.

ACTION REQUESTED:

It is recommended that the Board elect its officers for the next term.

1 Tava%s

Buckman Direct Diversion 341 Caja del Rio  Santa Fe, NM 87506

SANTA FI-‘1



	Feb 7c SJC
	Feb 8a EPC
	Feb 8b TLC Contract
	Feb 9a BDD Board memo re Proposed SJC Return Flow Pipeline
	Feb 9B - BDD Shared Pool
	Feb 9c - Election of New Chair



