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MINUTES OF THE

THE CITY OF SANTA FE & SANTA FE COUNTY 

BUCKMAN DIRECT DIVERSION BOARD MEETING

November 2, 2023

1. CALL TO ORDER

This regular meeting of the Santa Fe County & City Buckman Direct Diversion
Board meeting was called to order by County Commissioner Anna Hamilton, BDD Board 
Chair, at approximately 4:05 p.m. in the Council Chambers, City Hall, 200 Lincoln Avenue, 
Santa Fe, New Mexico.

2. ROLL CALL:  Roll was called and a quorum was present as shown:

BDD Board Members Present: Member(s) Excused:
Commissioner Anna Hamilton J.C. Helms, Citizen Member
Councilor Carol Romero-Wirth Tom Egelhoff, Las Campanas [non-voting]
Commissioner Anna Hansen
Councilor Renee Villarreal

BDD Board Alternate(s) Present:
Commissioner Hank Hughes, County Alternate

Others Present:   
Jesse Roach, City Water Utility Director 
Nancy Long, BDDB Legal Counsel
Kyle Harwood, BDDB Legal Counsel 
Bernardine Padilla, BDD Public Relations Coordinator  
Delfin Peterson, BDD Administrative Assistant
Emily Oster, City Finance Department Director
Jay Lazarus, Glorieta Geoscience, Inc. 
Bot Pierce, Glorieta Geoscience, Inc. 
James Bearzi, BRZ Consulting
Joni Arends, Concerned Citizens for Nuclear Safety
Caitlin Martinez, NMED Hazardous Waste Bureau
Shelly Lemon, NMED Surface Water Protection Bureau
John Rhoderick, NMED Water Protection Division Director
Eric Spurlin, Carr, Riggs & Ingram Auditors
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[Chair Hamilton read the agenda captions throughout the meeting.]

3. APPROVAL OF AGENDA

Councilor Villarreal moved to approve the agenda as presented.  Commissioner Hansen 
seconded and the motion passed by unanimous voice vote.

4.   APPROVAL OF MINUTES:  October 5, 2023 

Commissioner Hansen offered the following corrections:
Page 2, item 7b, Committ4ee
Page 8, item10, COMMISSIONER HANSEN:  So, I want to know if it’s possible for us to 
write a letter in support of Secretary Kenney’s MDA C request for cleaning cleanup of 
Material Disposal Area C…
 
Commissioner Hansen moved to approve the October 5th minutes as corrected.  Councilor 
Villarreal seconded and the motion passed by unanimous voice vote. 

5. PRESENTATION/INFORMATIONAL ITEMS
a. Monthly Update on BDD Operations

JESSE ROACH (City Water Division Director):  Thank you Madam Chair 
and members of the Board, I will briefly summarize Randy’s report and then stand for 
questions.

The average raw water diversions for BDD were 5.2 million gallons per day and 
drinking water deliveries to the City and County were 4 and 2/3s million gallons per day.  
Raw water delivered to Las Campanas averaged half-million gallons per day.  BDD is 
provided approximately half of the water supply to the City and County for the month.

There is a graphic showing the monthly production at BDD from January through 
October and how that compares to averages and we see for this past October it is fairly 
similar to the long-term average, just a little bit below. 

The total water demand for the City-County combined system for October was 
about 10 MGD which is very high for us.  Rio Grande flows averaged about 1,500 CFS, 
cubic feet per second and reservoir storage in the Santa Fe River was about 43 percent of 
capacity. The City has almost 10,000 acre-feet of San Juan-Chama water in storage in 
Abiquiu as of October 10th.  And we received a full allocation – both the City and the 
County – received a full allocation of San Juan-Chama water this year.  

COMMISSIONER HANSEN:  I have a question on that, Madam Chair. 
CHAIR HAMILTON:  Yes, Commissioner Hansen.
COMMISSIONER HANSEN:  Thank you, Dr. Roach.  Does this mean 

that we used our allocation or that we received it?  That was really clear to me.
MR. ROACH:  Understood, Commissioner Hansen.  We received the full 

allocation and I don’t have in front of me how much of that allocation has been used.  In 
fact, I would say that none of that allocation has been used because we generally use 
previous allocations before and we have almost 10,000 acre-feet in storage.
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COMMISSIONER HANSEN:  Okay, it just wasn’t clear. Okay, thank you 
for that clarification.

MR. ROACH:  Understood.  
CHAIR HAMILTON:  Thank you.  Is that it?
MR. ROACH:  Yes, I’d be happy to stand for questions.  
CHAIR HAMILTON:  Are there any other questions?  Very small 

speculative question, you mentioned the October water demand was kind of high, is that 
maybe a reflection of not having had any rain since September?

MR. ROACH:  Madam Chair, I think it’s two different things.  One of 
them is that October was very warm and dry compared to other Octobers.  And another is 
that this year potable water was used during October for the Country Club golf course, so 
that’s another additional demand on the potable system.  

CHAIR HAMILTON:  Great, thank you.  Any other questions?  Thanks so 
much. 

b. Report from the Facilities Manager 

CHAIR HAMILTON:  Nancy, were you going to cover that briefly?
NANCY LONG (BDDB Counsel):  Madam Chair, I can add to his report 

since he couldn’t be here.  In addition to what’s contained in the report I think Mr. Carpenter 
planned on giving you some more details on some of the vacancies and some of the 
succession planning that is going on.  I don’t have detailed information about that.  But I did 
want the Board to know that our BDD Accounting Supervisor has announced her upcoming 
retirement and is taking leave until then.  So Rick is working hard to get that workload 
covered.  She is still assisting with some tasks and Mackie, of course, continues to help in 
the financial area to help the Board.  That position should be ready for advertising as soon as 
all of the paperwork is in order.  We just wanted the Board to be aware of that and Rick is 
covering the items and looking at multiple avenues for doing that the account supervisor 
would handle. 

CHAIR HAMILTON:  Right.  And the formal retirement – I understand 
she’s gone because of the leave but the retirement is actually at the end of the year; is that 
true?

MS. LONG:  I think it is the first part of next year.  I don’t have an exact 
date.  

CHAIR HAMILTON:  But the idea is that they are going to try and move 
ahead and get permission to advertise which might involve, technically, double-filling the 
position so we can get someone in the role as soon as possible.

MS. LONG:  Right.  And they are working to do that.  Rick is working with 
HR and with Jesse, Dr. Roach, to make that happen.

CHAIR HAMILTON:  Great and that is really appreciated.  Thank you. 
MS. LONG: And that was all that I had to report in addition from Mr. 

Carpenter.
CHAIR HAMILTON:  Excellent.  Any questions?  Councilor.
COUNCILOR ROMERO-WIRTH:  Thank you, Madam Chair.  I just want 

to take issue with this word “succession” planning.  I think what we need to do clearly is fill 
vacancies but I don’t know if in government we talk about succession planning the same 
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way that we do in perhaps business or in the non-profit world.  Maybe, I would just flag that 
maybe that is not the best word because we do have to advertise for these positions and 
people have to be considered according to the criteria and their qualifications and that sort of 
thing.  So it is not exactly the same as we use in other sectors.  I’m just flagging that, that’s 
all. 

CHAIR HAMILTON:  I appreciate that.  Words matter but in the broader 
sense and I think that maybe we had a conversation but there’s an aspect of training people 
who are moving up in a professional way and sooner or later come in line for that level of 
position.  There’s no guarantee that they’re going to stick around and take it even if a higher 
level position opens up and you point is well taken that you still have to advertise.  But some 
aspects of it do allow coverage of – for vacations and absences and for professional 
development.  So with that in mind maybe some better term can be used.

COUNCILOR ROMERO-WIRTH:  Yes, and just because you’re training 
for it doesn’t mean you’re going to get the job.  You may not want the job when it comes 
open or you may not be selected for it.  I just want us to be cognizant of the use of that term.  
And, yes, we need to be thinking about the fact that there are people who are in line to retire 
and we need to think about the timing of those things and how we go about building a 
pipeline so that we have people to pick from who are qualified to do that job. But it just feels 
to me a little different.

CHAIR HAMILTON:  I totally agree and now it is also being applied to 
almost every position.  And really I think the issue comes up more with having somebody at 
the most senior level, running a department for years and having all of this institutional 
knowledge which is not replicated anywhere. Where there has been no effort to develop 
anybody who could take the position when they do retire.  It’s not really an issue in lower 
level positions and it should be called something else.  So I think we apply that more 
broadly.  But, yes, I think it is a point well made.

COMMISSIONER HANSEN:  We use that word at the County and I agree 
that it is for a higher level position.  But I also think that thinking about the future and 
thinking about the line in the chain-of-command is really important and who is going to be 
there.  Like right now, we don’t have a finance director and that’s something that, in my 
humble opinion, succession planning would be something to think about.  How to make sure 
that we’re prepared and we have that covered because finances are an incredible important 
aspect.  And part of the other issue with succession planning is like sometimes there is a 
deputy.  That deputy is not guaranteed to definitely get the job but it might be the perfect 
person and at least there is somebody who has the knowledge and the information that is 
needed to carry on the position.  

If somebody can come up with a better word that describes that I would be open to 
those discussions. 

CHAIR HAMILTON:  I want to point out that even for some positions there 
is no succession planning.  There is nobody to preplan succeeding Antoinette’s position 
since it’s a one all position.  To me, at the County, we talk at all levels of professional 
development and steps.  But the director and deputy director situation is a potentially 
valuable concept.  Are there other questions or comments on this facility management 
report?
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COMMISSIONER HANSEN:  It says here, solar update.  So since Rick is 
not here, it says that staff has addressed the maintenance and repair issue and is in the 
process of financial approval so that’s all we have on that issue at the moment.  

MS. LONG:  Yes, Madam Chair and Commissioner Hansen, I understood 
from a conversation with Rick that the issues that you were advised about by the solar 
contractor before the last meeting, that they have been addressed and he was just trying to 
get the payment process off.

COMMISSIONER HANSEN:  Thank you. 
CHAIR HAMILTON:  Other questions?  Thank you. 

c. New Mexico Environment Department Presentations

KYLE HARWOOD:  Good afternoon, Madam Chair and members of the 
Board.  As you know we have a persistent and very productive relationship with NMED 
across a number of issues. We visit with their staff and counsel on occasion and in response 
to a request from this Board we have invited John Rhoderick who is the director of the 
Water Protection Division here this evening to give some short presentations on a number of 
issues and he has brought a number of his staff.  I have enjoyed working with John over the 
last couple of years.  He and I both served on the Water Policy and Infrastructure Task Force 
for the governor and I’m going to let him come on down as they say.  

And I’m going to let John also introduce his staff that he brought with him this 
evening.  So, thanks for coming, John. 

JOHN RHODERICK (NMED Water Protection Division Director): Thank 
you.   It’s a pleasure to be here and it’s always a pleasure to work with this Board.  We’ve 
had the opportunity to meet several times more informally and I always appreciate that 
opportunity to meet with the folks that we work for. 

I do have several staff with me tonight that will be giving various presentations.  I’ll 
ask them to stand and introduce themselves and tell you what their positions.  

CHAIR HAMILTON:  I’ll need you to come down to the microphone so 
that it is recorded.

SHELLY LEMON:  Good afternoon.  My name is Shelly Lemon.  I am the 
Surface Water Quality Bureau Chief for the New Mexico Environment Department and I 
will be presenting on our state permitting program development.  

CAITLIN MARTINEZ:  I’m Caitlin Martinez and I’m working in the 
Hazardous Waste Bureau as an environmental scientist.  And I’ll be doing an update on the 
chromium interim measures.

CHAIR HAMILTON:  Thanks so much. 
MR. RHODERICK: So I’ll give an overview at the end on our rulemaking 

that we’re in the process of for reuse that impacts everybody here in New Mexico. But a 
little bit about the Water Protection Division just in general and this may be old news to 
some of you but there might be a few folks that don’t realize what the Water Protection 
Division actually handles.  We have the Ground Water Quality Bureau which issues 
discharge permits for wastewater treatment plants that are not under a federal discharge 
permit.  In addition to that we house the Super Fund program so we deal with all the Super 
Fund sites in the state.  We have the voluntary remediation programs.  We have the state 
cleanup program.  We have the Brownfields Program which helps restore sites.  And in the 
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Surface Water Quality Bureau we deal with not only all the surface water issues, we have 
the River Stewardship Program there and Shelly will be talking more about what we’re 
doing with our permitting program in that area.  We have the Drinking Water Bureau which 
oversees all of the public drinking water systems in the state.  And then we have 
Construction Programs which is our funding arm which helps provide funding specifically 
through the Clean Water State Revolving Fund for, surprisingly enough, wastewater 
systems and stormwater versus the Drinking Water State Revolving Fund. 

With that, I’m going to turn this over to Caitlin for our first presentation and I’d be 
happy to answer questions afterwards.  Thank you. 

MS. MARTINEZ:  Madam Chair, members of the Board, thank you for the 
opportunity to present.  Like I said, my name is Caitlin Martinez with the Hazardous Waste 
Bureau and I’ll be talking a little bit about just a brief update on the chromium plume 
interim measures and I’m sure you guys have heard lots about it in the past year.

We’ll start with just a brief to kind of orient here.  So, the interim measure was a 
system that we, as the Hazardous Waste Bureau, approved for the implementation of 
injection wells, extraction wells and a treatment train.  The intention was to remove 
hexavelent chromium contaminated groundwater, treat it at the ground surface and then re-
inject it back.  So before we approved the design, we just approved the concept first and the 
first interim measure were planned for intermediate action to protect the southern border 
with the Pueblo of San Ildefonso that we see at the bottom.  So that happened in 2015.  We 
did the approval and the injection and extraction wells were installed in 2018.  And by 2019 
we had the system up and running.  

So since then, we’ve had about five years of operations that have allowed us to 
really evaluate the effectiveness of our interim measures and allow us to look at it from a 
high-perspective point of view to see if changes need to be made.  And one of the key 
components of the original interim measures was based off of this assumption that, from 
what we knew at the time the hexavalent chromium was presumptively in the top 50 feet of 
the regional aquifer.  So we designed the system to target that 50 feet, top 50 feet in the 
extraction pulls from there and the injection pushes back right into that zone.  

And what we’ve found since them, since the installation of these injection wells and 
we’ve also done further investigation activities from groundwater monitoring wells to help 
us determine the extent of contamination of the plume, we have found that contamination is 
actually deeper than our original assumption.  So that’s one key component that forced us to 
really reevaluate our design and really look at what’s happening.  And, still to now, we don’t 
have our plume depth determined.  It’s still an unexplored.  We’re still trying to figure out 
deep in the center of the plume it goes and also how far it extends towards the eastern 
boundary here. 

And one of the things that we look at now that we’ve operated the system, we’ve ran 
it for long enough for us to really get a key view over whether hydrologic control exists 
here.  And what we see really is that we see we have a hydrologic response, we see a water 
table drop around extraction networks so that shows us that extraction is having a positive 
benefit on the system. But we don’t see the same hydrologic rise in the water level along the 
injection wells which is what we would hope to see.  Just to kind of determine that we have 
hydrologic control over mitigating movement of this plume as much as we can. 

In addition to those responses, we’ve also had some unfavorable responses.  We’ve 
had concentration in monitoring wells that from the discharge permit and I’ll talk about – 



Buckman Direct Diversion Board: November 2, 2023 7

selected to monitor performance of these injection wells.  And some of those have increased 
where we didn’t see increase above regulatory standards before.  So this all put together 
really tells us that maybe our original picture of the IM system needs to be reevaluated.  

So we have issued over the course of the past couple of years NMED has responded 
in technical comments to DOE kind of talking about what these unfavorable responses are 
and how we can evaluate the system to determine a path forward here.  And what we did 
agree to was we have finished some of the work plan activities, the investigative work plan 
activities on the original IM and we still  have some more characterization to do for us to be 
able to select the final remedy.  So we spent about a year with DOE and we sat down and 
talked about what needs to come to the table.  What are the data gaps that we need to move 
this project out of interim measure and into final remedy.  So that led to this new chromium 
IM work plan that was submitted September 2022.  And the intention of this work plan was 
supposed to layout all of our data gap categories that will allow us to make a final remedy 
selection after those activities have been completed.  And we reviewed the submission and 
NMED responded with a Notice of Disapproval.  And one of our key requirements in a 
revised document was that DOE look for an alternative injection location outside of the 
plume boundary.  

And what we’d like to see is continued operation.  We’d like to see removal and 
treatment of a contaminated groundwater until we move to final remedy.  And we thought 
this expansion of the IM is the easiest way for us to continue remediation efforts now.  
Finish the characterization activities then move to a final remedy in a protective manner.  

So that’s the hazardous waste of the house.  We, like I said, approved the interim 
measures, the construction – for us to construct and design that system.  And a lot of that is 
also regulated by Groundwater Quality, John’s group, and they are regulating the 
underground injection control wells.  That’s this DP-1835 discharge permit.  And that’s for 
the actual discharge of the groundwater. They discussed the standards that need to be met 
for it to be a safe reinjection of treated water.  And that discharge permit mentions specific 
monitoring wells that are there for us to keep an eye on and to monitor IM performance and 
monitor the injection performance on the system. 

So in April of 2022 that well I talked about briefly, it’s R-45 on the eastern side, but 
that went over regulatory standards for the first time.  So Groundwater notified DOE that 
they were not in compliance with their permit conditions and it was a process to get a Notice 
of Violation and finally a corrected action plan from DOE.  What was proposed was let’s 
model these impacts from injection operations on R-45.  Let’s put in a few more monitoring 
wells down gradient of that and let’s really verify what contamination, if any, has moved 
passed the injection well.  And NMED Ground Water Quality Bureau accepted those and 
said implement those, let’s do the investigation.  But we also want to be protective and we 
want to cease injection in these wells in the meantime until we’re certain that you aren’t 
doing further harm to the aquifer with the injection activities, let’s take a break and stop 
injection into these wells under 1835.  So DOE did so in time and since then we have been 
on this push for this alternative injection locations and we have supported and given 
opportunity under both Ground Water Quality and Hazardous Waste Bureau the regulatory 
pathway for DOE to propose and implement an alternative injection location. And the 
intention is that we are extracting a lot of water and the long-term goal is going to continue 
extracting and treating that water and reality is that we do need a displacement alternative 
for that.  And if it can’t be disposed back into existing injection wells because of negative 
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impacts then let’s put another in a place that regulators agree is a good location.  Let’s 
continue the extraction operation and reevaluate the system.  We’ll have more data when we 
move to final remedy.  

This kind of phased-interim measures approach we’ve seen successfully 
implemented at places like Kirtland has a groundwater plume and they have done a phased-
remediation similar to this under the interim measures.  So that’s what we’d like to see and 
that’s what we have asked for.  And to support that, now that it has been six months since 
injection stopped under DP-1835 and we’ve had no proposal yet from DOE regarding an 
alternative injection location so to facilitate action as soon as possible both the division 
directors sent a letter to DOE, NMED from RPD and WPD, both the division directors sent 
a letter to DOE requesting that they submit another corrective action plan and this corrective 
action plan would allow a partial system restart at some injection wells on a temporary one-
year basis while the conditions are met.  And we’ll talk a little bit about what this says. So 
the Pueblo of San Ildefonso and 4, that’s on the southern boundary with the Pueblo of San 
Ildefonso, and that’s where we’ve seen the most positive responses.  It’s more the eastern 
side that is a really a cause of concern and was the primary cause for the direction from the 
state.  So what we’d like to say is that we’ll concede to a partial restart of it as soon as DOE 
can agree that these conditions will be met. And we’ll allow injection into that southern 
boundary and once a monitoring well, an additional monitoring well, on the Pueblo of San 
Ildefonso is constructed, CrIN 3, which will be in a better location for us to get data 
monitoring what responses are south of the injection along that region.  And if we get data 
that suggests contamination isn’t present in that region of the Pueblo of San Ildefonso then 
we would allow CrIN 5 to also start under that partial operation scenario.  And then we’d 
like to use the wells that they committed to in their first corrective action plan, R-80, to kind 
of guide our path forward in the eastern side.  And if R-80 shows positive responses then we 
would consider injections into CrIN 1 and 2.  

But for now, we thought this was a good middle ground.  We’ll give a partial 
concession for operation and the main thing that we’ve asked for that we’ve saying for a 
while now is that we want an alternative injection location outside so the condition of this is 
that in a year develop an alternative injection location outside the plume boundary and we’d 
like that one to be able to dispose of the treated water for all five extraction wells.  So it 
would be a bigger system, take all of the treated water so we could extract from all five 
extraction wells at the same time and have a disposition for that treated water.  

So that’s what we sent in September as an update just to kind of say, now we’re 
looking at six months here so here’s a concession for us to move forward.  From the state’s 
perspective no action until final remedy is not a desirable outcome.  We’d like to revise for 
action and then some extraction and treatment should occur until we can move to final 
remedy.  

So this is just to re-orient us.  I know it’s a little tough to see here.  But these are the 
data gap wells that DOE has already committed to constructing – the time it’s going to build 
all of these data gap delivery wells – you know, it’s not going to happen immediately.  But 
this shows [inaudible] 3, that’s the location that will better monitor the southern boundary.  
That’s what we have on the Pueblo San Ildefonso.  R-80 is the step out from R-45 and that 
should tell us how that region has been impacted.  And then we have some in central – we’re 
trying to get a depth.  So we have monitoring wells in that region but we haven’t found 
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contamination down deep yet.  So that’s what we’re working on now and if you have any 
questions. 

CHAIR HAMILTON:  Thank you.  Excellent and informative presentation.  
Commissioner Hansen.

COMMISSIONER HANSEN: Thank you very much for your presentation.  
Last night DOE held an environmental management cleanup forum which was challenging 
to say the least.  But they mentioned the National Association of Scientists who you were 
willing to accept as possible third-party reviewers.  So I am wondering and I don’t 
remember the exact name, I was in the chat.  They are a contractor and they do work for 
DOE and so that is concerning to me if they’re going to be independent and they work for 
DOE how are we going to get an independent review.  I understood Mr. Mikolanis’ concern 
that this was an easy pathway because he already has him in house or he has a contract with 
him that he could use them. But at the same time, are we really going to get an independent 
review if they work for DOE.

MS. MARTINEZ:  Definitely a concern for us as well.  I think that’s a 
decision that we’ll stick with the Division Directors and Mikolanis.  But we’re concerned 
with the same and we have had I believe that the group Mikolanis was talking about did do a 
review, it wasn’t prompted, but they did do a review of modelling of the chromium model 
and RDX models in the region. And that’s something that we reviewed and looked at but 
haven’t been in a position where it would be a regulatory driver yet.  But, John would have 
more information on that. 

MR. RHODERICK:  Thank you, Caitlin.  So allow me to speak to that a 
little bit.  First off, let me say that I am a little surprised that Mr. Mikolanis brought that up 
because he was telling us that we needed to keep that under wraps until we formalized 
something and we have not formalized anything yet.  We are reviewing that.  As a matter of 
fact, I am meeting, Rick Shean, Director Shean and I are meeting with Mr. Mikolanis next 
week if we can catch a time to discuss the proposal that we got last week to look at.  We 
spoke briefly on the phone about it but we are still in the evaluation.  The decision has not 
formally been made and unless we can ensure that it is unbiased, then we’re not going to be 
satisfied.  

One thing I can tell you is that we’re requiring the entire thing be done in public.  
There has to be full disclosure on all of it which I think is probably the biggest single thing 
we can do to make sure that it is unbiased.  As we’ve explained to LANL multiple times in 
different groups, we try to make our decisions based on science and while modelling is a 
wonderful thing.  The models are only as good as the information they have.  And LANL 
does agree that there are major gaps in the knowledge that we have so when they do a model 
it assumes a whole lot and I don’t work off of assumptions.  So we’re looking at it.  And 
we’re looking more into process that has been employed previously.  

As we move forward and, again, my commitment is that everything that occurs with 
whomever we move forward with in an independent third-party review is going to be done 
fully in the public eye.  It’s got to be open to scrutiny.

COMMISSIONER HANSEN:  Thank you.  I appreciate that.  I do want to 
state that Mr. Mikolanis said he shouldn’t be revealing this.  So just to be fair, okay.  But it 
is a public forum and he knew there were elected officials there besides myself.  

The other question I had is about the alternative areas of injection.  What is the 
possibility, what are the areas where we could or you could or they could inject the treated 
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water that they have?  Do we have locations?  Do we have ideas? Do we have suggestions 
that might be feasible?

MS. MARTINEZ:  We have talked a little bit about it and before the 
cessation actually happened we went back and forth between what are the alternative 
disposal options and can we land apply some of the water? What can we do now if 
anything?  Some of the ideas that were thrown out were converting an existing monitoring 
well that’s definitely outside of the plume boundary into an injection well on a basis, you 
know, for us to be able to do something temporarily that wouldn’t be a total well 
construction.  But from the state’s perspective, we are looking to DOE for a proposal.  
We’re saying what the main concern is at the time the injection wells were drilled the 
detected concentrations were above regulatory standards.  So that was our main concern.  
We didn’t know that when we approved the IM.  None of that was knowledge until we 
drilled the injection wells and a decision was made to operate and see what happens 
essentially.   Now that we have looked and we’ve evaluated the system we’re looking for 
DOE to make a proposal outside of that 50 part per billion boundary of contamination or at 
least propose a location that NMED could evaluate and assess on a scientific basis once we 
know.  We try and delete out – potentially there could be communication in using maybe 
PM 3 is a temporary well, we’ve looked at them to evaluate these alternative scenarios and 
tell us what’s feasible, tell us what is not and tell us what a time line looks like.  

COMMISSIONER HANSEN:  Thank you very much.  I’ll leave it there for 
the moment. 

CHAIR HAMILTON:  Councilor Villarreal.
COUNCILOR VILLARREAL:  Thank you, Madam Chair.  Thank you so 

much for the presentation and the rich information that I am always curious about and I 
don’t always have access to it.  You read in the paper and then there are all of these 
questions that come about and this was very helpful to break it down. And actually I was 
trying to remember the complete historical background; how far back do you think this 
plume began forming?

MS. MARTINEZ:  It’s from legacy waste operations so I believe it was 
1970 that they discharged from towers they used potassium dichromate and that led to the 
chromium plume. That’s part of our concern is that since it was legacy waste and there’s a 
migration there’s certainly contamination in the subsurface above the regional aquifer 
separate from what’s been detected. So we’d like to see active remediation and it will be a 
long term for that process.  

COUNCILOR VILLARREAL:  And to me, it is highly justifiable 
concerning that we have learned from our mistakes, at least LANL hasn’t.  So I appreciate 
the fact that you all are holding them accountable and there a lot of, in my opinion, leeway 
for them to even have the ability to even do something right.  So that’s helpful to 
understand. And I think the question I was curious about with these alternative locations for 
injection of treated water, I was just curious, so DOE must have an alternative location for 
injection of treated water to continue the IM operations.  So when we inject treated water 
does that also affect groundwater or potential well contamination?  I am just curious about 
that. 

MS. MARTINEZ:  They are injecting in wells that go into the regional 
aquifer.  So they are groundwater wells and they are cleaned to a certain standard.  So they 
have to meet regulations and clean water regulations to able to be reinjected back into the 
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aquifer.  So the water that we’re putting back in is clean and that’s part of our concern is that 
if you’re putting a bunch of clean water in zones that might have contamination below it 
then we could be affecting how that contamination moves below the clean water.  So 
everything that should be injected back in is clean treated water.  

COUNCILOR VILLARREAL:  I just feel that you all give LANL a lot of 
leeway to do the right thing and it is just hard because it seems to be drawn out for a long 
period of time.  And I appreciate that you all are taking the necessary precautions and do 
they push back saying they don’t want to be doing this or do you feel like we’re at a point 
where they are complying? 

MS. MARTINEZ:  What the discussion is is that we’re saying that we’re in 
an interim measure and the purpose of an interim measure under RCRA is protective as 
quickly as possible. So you’re supposed to implement a system that might not be your final 
remediation but you can do something to be safe in the meantime.  So what we’re saying is, 
let’s expand the interim measures.  We don’t have enough data to select a final remedy and 
be competent in the state’s decision in that and give the public the opportunity to really have 
an opinion in that remedy selection.  But DOE would like to submit and get to remedy now.  
So what they say is, We’ll expand the system but we’ll do it under a final remedy and we’ll 
propose that expansion in the CME report so that it can happen.  They don’t disagree with 
our directives in that sense.  But where we disagree is that we say, Do it now under the 
interim measures work plan we have yet to be approved and then we can see what changes 
need to come later.  So it’s not an if, it is more of a when. 

COUNCILOR VILLARREAL:  Thank you for your great work. No further 
questions.

CHAIR HAMILTON:  Thank you.  Are there other questions from Board 
members?  Just as a very small follow-up to the previous two questioners, it seemed from 
your presentation that you’ve been asking them for alternate injection sites for quite awhile.

MS. MARTINEZ:  I will say that we started by asking them, Hey, if these 
trends are increasing, take a look at it and tell us what could be the cause.  If it’s not 
injection then what else is it?  So we kind of started easing our way in saying these are all 
the negative responses, tell us why they’re not related to injection or these are what you’re 
saying is happening hydraulically; tell us why it is not as evident as we’d like it be.  I will 
say we started more in that direction.  But once we did pass regulatory standards we really 
said that something here is not working the way it was intended to and we’ve given the 
opportunity to evaluate that and give us a perspective, a real evaluation of the system instead 
of just saying it’s working as intended and it’s removing mass and operating.  But to look at 
these negative impacts and when we didn’t receive really that kind of assessment then we 
move to this – let’s make a decision and get an alternative injection location.

CHAIR HAMILTON:  That seems fabulous to me because you can keep 
going and have unintended consequences that other people might ignore and that would be 
to everybody’s detriment so that’s very well done.  But it was a little bit of a loaded 
question, not loaded for you however.  It seems to me that if has been a year or so and 
they’re not coming up with a site, it can’t be hard.  There might be practical issues in that 
you don’t know if it will work exactly the way you thing and there might access or 
ownership – they have to get another injection site to keep going whether it’s as an interim 
measure or a final measure.  They are not going to do something completely different for 
final remediation.  So they are going to have to address this.  I’m just wondering why, not 
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from your point of view, why this is dragging on and being unresponsive to getting an 
additional injection location that you guys can evaluate?

MS. MARTINEZ:  It’s been a concern.  Our thought is that when we make a 
final remedy for the public’s sake and all of our sake, we want to make sure that our choose 
is protective because it’s a final remedy and from that point our regulatory oversight on that 
changes a little bit from interim measures.  So for us, we’re saying we’ve all agreed that 
there are data gaps.  We’ve talked about it and came up with this interim work plan and now 
the state is expanded that just a step further saying we think that due diligence should occur 
in finding that alternative injection location.  So we think it is a quicker pathway for us. 

CHAIR HAMILTON:  Excellent.  Thank you.  If there are no other 
questions we can move along.  And thank you for your excellent and very informative 
answers.  

MS. MARTINEZ:  Thank you, Madam Chair and members of the Board. 
CHAIR HAMILTON:  John, will you introduce the next.

b. Surface Water Permitting Update

MR. RHODERICK:  Certainly.  Next we’ll have Shelly Lemon, the Bureau 
Chief of the Water Quality group.

CHAIR HAMILTON:  Hi, Shelly.  Thanks for coming. 
SHELLY LEMON:  Good afternoon, Madam Chair and members of the 

Board.  Thank you for the opportunity to talk with you today about NMED’s current 
development of the state led surface water quality permitting program. 

I decided to give a brief outline of what I’m going to talk about today and basically I 
want to start with our existing surface water quality protections and then briefly talk on the 
Supreme Court’s decision in the Sackett versus EPA case and how that may impact our 
water quality permitting and then talk about a preliminary state permitting program survey 
that we sent out to various folks out in the New Mexico community and finally provide an 
overview of the state permitting program development. 

Surface water quality protections do exist currently under both the federal Clean 
Water Act and the New Mexico Water Quality Act.  And the Clean Water Act was 
established in 1972.  It made it illegal to discharge pollutants into navigable waters or waters 
of the United States without a permit.  In addition, the New Mexico Water Quality Act has 
authorized the state to require permits for discharges of pollutants to waters.  Although 
currently the state only has a permitting program for groundwater discharges and not for 
surface water discharges.

Forty-seven out of fifty states in the United States have a National Pollutant 
Discharge Elimination System Program Authority or NPDES.  I’m going to refer to it as 
NPDES.  New Hampshire, Massachusetts and New Mexico are the only three that do not.  
Incidentally, three states have assumed administration of the Clean Water Act section 404, 
dredge and fill program.  Those states are Michigan, New Jersey and Florida.  And in New 
Mexico the Clean Water Act, section 402 NPDES’s permit program is administered by the 
EPA.  And the Clean Water Act, Section 404 dredge and fill permit program is administered 
by the Army Corps of Engineers.

New Mexico NMED does issue water quality certifications under Clean Water Act 
section 401 for both the NPDES permits and the dredge and fill permits.  The purpose of 
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such certifications is to reasonably ensure that the permitted activities will be conducted in a 
manner that will comply with state water quality standards including our anti-degradation 
and the statewide water quality management standards.

As you all know, in May of 2023, May of this year, the Supreme Court made its 
decision on the Sackett versus the EPA case.  I have details here and I think you all are 
familiar with the Sackett decision.  Basically, the decision was that the relatively permitted 
test is the test used to determine federal jurisdiction under the Clean Water Act.  The 
decision was amended by the EPA in the court – actually, the definition I should say was 
amended by EPA and the Corps and the new definition for Water of the US using this 
relatively permanent test became effective on September 8th.  NMED’s understanding of this 
new rule is that existing – that these permits are in effect unless they are terminated or they 
are not renewed and so in the case of the two individual LANL permits, the storm water 
permit and the industrial discharge permits, those should remain in effect while we figure 
out what’s going on, while we develop a state permitting program and they don’t expire 
until 2027 and 2028.  Which is good news.

New Mexico’s definition of surface waters of the state is more inclusive than the 
Waters of the U.S. and so although the ramifications of the Sackett decision aren’t entirely 
known at this point, we do know that using only the relatively permitted tests to establish 
federal jurisdiction is going to result in less waters being protected under the Clean Water 
Act.  Like I said, New Mexico’s definition of surface waters of the state is more inclusive 
and the current definition of our surface waters of the state includes lakes, rivers, streams 
including intermittent and ephemeral streams, wetlands, playa lakes, reservoirs, natural 
ponds and all tributaries to these waters including adjacent wetlands.  Approximately 4 
percent of New Mexico’s surface waters are perennial or relatively permanent.  Whereas, 
non-perennial waters make up 96 percent of New Mexico’s surface waters. So it can have a 
big impact.  In addition, many perennial streams and rivers are interrupted and therefore 
may not be subject to Clean Water Act protections under this new ruling.  So without a 
surface water quality permitting program it will be very difficult for New Mexico to protect 
surface waters of the state from contamination and degradation.  

The Surface Water Quality Bureau sent a brief survey to the Bureau’s list serve and 
also the Groundwater Quality Bureau’s list serve.  We also sent it to NPDES’s individual 
permit holders and key stakeholders that we identified. And this was not a scientific survey 
by any means and it doesn’t quantify stakeholder opinion but it did give us some insight into 
the range of stakeholder concerns which was the intended purpose and it gathered – the 
intent of the survey was to gather thoughts about a state permitting program to help NMED 
understand concerns, perspectives and questions that the community has.  We received 424 
responses, 14 of which were repeat responses and most of the people identified as interested 
state residents but we also have responses from environmental organizations and outdoor 
recreation.  We have responses from federal, state, tribal and local government, acequias, 
irrigation districts, agriculture and Soil & Water Conservation districts and also industry and 
then other people who classified as other and put a description of what they identify as.  So 
it was a pretty well-rounded response.  Preliminary results, basically, survey respondents 
rated their support for developing a state-led water quality permit program for surface 
waters in New Mexico.  And using a scale from very supportive on the left to not very 
unsupportive on the right.  Most respondents were supportive at 81 percent or some less 
supportive at 8 percent and only 3 percent reported lacking information to form an opinion 
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on the topic.  The second question of the survey asked respondents to state why they chose 
their specific level of support and of those respondents who indicated support they most 
often cited water quality and quantity issues, local knowledge and control, and recent 
changes related to the Water of the United States definition.  Most of the concerns identified 
related to the state permitting program included program implementation issues, such as the 
scope of the program, NMED’s staffing levels and expertise as well as concerns about 
additional regulations and requirements and fees that may result as a part of a permitting 
program. 

So the survey will help NMED to guide further development of our state permitting 
program outreach strategy and it will also help NMED shape options for the program and 
also answer some questions related to program development and implementation.  There 
will be additional opportunities to share thoughts, concerns and questions about a state-led 
surface water quality program.  If you want to stay informed about this process we do have 
an email so you can send questions or if you want to be put on our list serve you can email 
that address which is, swq.pd@nmed.nm.gov.  We also have a website that we’re updating 
periodically as we get new information and new initiatives. 

Getting to the meat of this presentation: What does the state-led water quality 
permitting program look like in New Mexico.  I have a couple of corrections here because 
we’ve updated the number of permittees.  So New Mexico’s federal NPDES’ permitting 
universe consist of approximately 4,641 permittees at the latest count.  That number changes 
because we have general permits that are construction general permits.  So when the 
construction is happening we have a permit.  When it is ended, it terminates. So it fluctuates.  
The latest count is 4,641.  That includes individual, municipal, and industrial dischargers, 
concentrated animal feeding operations, stormwater dischargers covered by general permits 
and then additional facilities covered by non-stormwater general permits.  And a state 
permitting program is to protect waters of the state beyond waters of the United States 
including wetlands protection may result in additional permittees and NMED will be 
required to build capacity in several different areas including permit writing, pre-treatment, 
we’ll need to build capacity in bio-solids, compliance, enforcement, data management and 
handling to name a few as required program elements.  

NMED is considering the major steps towards developing a state discharge program 
and acquiring NPDES’s program authorization from EPA.  So we have two pathways.  One 
is a state program for state waters.  And the other is NPDES authorization for water of the 
US.  And it includes the four phases that are outlined on this slide.  As you can see, there is 
going to be a significant level of effort necessary to develop and implement a state surface 
water discharge program with phased implementation of the program.  One year we’re not 
going to implement all types of permits all at once.  It will be phased in over time.  So we 
may start with municipal permits and then we move to stormwater permits and then we 
could move to industrial permits.  So we would be implementing it over several years.  
When we look at a state permitting program from initial development to full implementation 
we’re estimating approximately seven to 10 years for NPDES implementation – full NPDES 
implementation which would municipal, industrial, stormwater, pre-treatment, sludge and 
all of the program areas associated with the NPDES program.  For a state only surface 
waters of the state program we are estimating a shorter timeline.  Maybe like four to six 
years to develop regulations, legislation, process development like guidance documents and 
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procedures, database development and capacity building and training and then 
implementing it and starting to write permits and enforcing those permits.  

Currently, NMED is in phase 1 of permit program development and we’re engaging 
stakeholders and hoping to gain support and identify issues early in this process. We are 
reviewing existing statutes and regulations and will develop the necessary regulatory and 
statutory changes that will be necessary as a result of that analysis and we are developing a 
program outline for all major program components. 

As we move forward with developing a permitting program, we’ll be working with 
stakeholders to evaluate the scope and application of a state discharge program.  A state 
NPDES permitting program cannot be less stringent than the federal program under the 
Clean Water Act.  And program development will evaluate how a discharge permitting 
program would be implemented and applied to surface waters of the state including 
wetlands protections.  

Projected resources needed at full NPDES and Surface Waters of the State – that’s 
the SWOT implementation -- is approximately 40 to 50 fulltime employees and that would 
include technical staff like permit writers, pre-treatment coordinators, compliance 
assistance, enforcement.  And we would need a database manager and data stewards to 
manage the data that we’re receiving from the permittees and also administrative IT, HR, 
and financial support staff.  As well as dedicated lawyers for program implementation.  So 
that’s going to be probably a big bill somewhere in the range of $6 to $9 million annually 
depending on the level of implementation and the scope of the program which are yet to be 
determined. Currently, NMED has received two special appropriations from the FY22 and 
FY23 legislative sessions and we’re planning to request additional funding for program 
development in the FY24 session. With this funding we have hired three staff to start 
developing the state discharge permitting program. We have two lawyers who are working 
on this project.  One is an internal lawyer with NMED’s Office of General Counsel and one 
is a contract lawyer.  And we’re working with a contractor to assist NMED with outreach 
and planning and developing a public outreach and involvement plan to build support and 
also to identify concerns for a state discharge permitting program.  

We should be developing draft regulations and statute for the next FY25 legislative 
session which is the 60-day session. And we will work – we’re developing a database at this 
time so we just started database development that will meet the E permitting and E reporting 
requirements for surface water and groundwater so we are combining the two programs into 
one database.

As we move forward, obviously, we’re going to have questions that we need to 
consider and answer.  This bullet list are just some of the things that we were thinking about: 
What do we do about groundwater? How do we integrate groundwater into this? Will 
NMED or OCD or ETA implement the NPDES program for oil and gas operations?  What 
is the funding or fee structure going to look like?  What is the scope of the state permitting 
program for discharges to surface water of the state going to look like?  How will ephemeral 
or indirect discharges be addressed by state-only program and will a state-only program be 
more stringent than EPA’s?  Where does environmental justice factor into this? And then a 
whole bunch of other questions that are bound to come up as we engage with stakeholders.  

With that, I’m going to leave some contact information for myself, Director 
Rhoderick and Christal Weatherly who is our attorney on this.  So I’ll open it up for some 
questions.
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CHAIR HAMILTON:  Excellent.  Thanks so much, Shelly, for a really good 
presentation.  I’m going to start at this end and go to Councilor Romero-Wirth. 

COUNCILOR ROMERO-WIRTH:  Thank you.  I don’t have a whole bunch 
of questions.  Thank you for the presentation.  I am curious on your survey – it looks like 
your sample size was 424 respondents; am I getting that correct?

MS. LEMON:  Yes. 
COUNCILOR ROMERO-WIRTH:  And I’m curious if of the people who 

fall outside of the very supportive or somewhat supportive can you characterize those folks?  
Do you have a sense of who – not specifically who they are but just broadly, do they fall 
into particular categories?

MS. LEMON:  Yes, but not off the top of my head.  But on the previous 
slide it talks about the self-identified stakeholder type and so that information is paired with 
the results that are in the graph.  I just don’t have that information in front of me. 

We are working with our contractor to synthesize these results and have a report of 
the results that we will post to our website so it will have some of those details in there.  But 
right now I don’t have that information on me. 

COUNCILOR ROMERO-WIRTH:  Okay.  I would just be curious of who 
was in support of this.  

You said you had two legislative appropriations over the last two sessions; what do 
they total?  

MS. LEMON:  The first one is FY22 was $180,000 and then last year in 
FY23 it was $680,000.

COUNCILOR ROMERO-WIRTH:  And that number goes to the $7 to $10 
million that will take to fully implement or is it outside of that?

MS. LEMON:  It’s outside of that.  
COUNCILOR ROMERO-WIRTH:  So this is more like start-up money, 

rev-up money?
MS. LEMON:  Exactly, it’s to develop the program.  Once the program is 

developed we should be able to generate income and depending on how that is based – the 
fees are based, it may pay for the full program.  It may be a combination of state 
appropriations and fee based or it may be 100 percent state appropriations.  That is still to be 
determined.

COUNCILOR ROMERO-WIRTH:  This number of $6 to $9 million with 
40 to 50 FTE is once it is fully ready to go? It doesn’t factor in the amount of money you 
need to get to that point.  Do you have a sense of that estimate?

MS. LEMON:  I do, again, not on me.  I have I think I planned it out for five 
years and each year we need probably another $500,000 to $750,000.  It depends because 
there’s going to be different stages.  When we are in this first initial stage it’s not a whole lot 
of staff that are required because we’re developing regulations.  We’re developing the 
guidance, the SOPs all of that information for the program.  But once we start getting ready 
to implement the program, we need to hire two years, maybe even more before we start 
implementing because you have to train people, you have to get them in place and 
understand what their jobs are going to be before that initial permit is issued.  So it’s not a 
big lift in the initial stages but probably after next year it’s going to be bigger and so we can 
fees or some sort of generation to pay for the program.
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COUNCILOR ROMERO-WIRTH:  Yes, 40 to 50 FTEs is not something 
that happens overnight for sure.  

MS. LEMON:  No, three was a lot. 
COUNCILOR ROMERO-WIRTH:  Just like we could assume who falls 

outside of very supportive, we can probably assume that your answer to my next question 
will be but I’m going to ask it anyway.  Do you think the amount of funding that you got in 
the last two years is appropriate for what you need to get started?

MS. LEMON:  Yes because right now we need funding to get people in- 
house and get things running.  We are requesting additional funding in this upcoming 
session.  It’s hard to spend – I mean, each special appropriation is one year and it is a huge 
ask especially if you don’t have staff who are in place to do it, like if it’s a new program.  So 
I think for right now, yes.  In the next year or so, we’re going to need more.  We also need 
the infrastructure, like internal people who are in place to help buildup that program, 
training staff, work on the implementation piece. 

COUNCILOR ROMERO-WIRTH:  Have you looked at how other states get 
these programs up and running in terms of funding and also seven to ten years is a long time 
for us to be kind of not with the appropriate level of regulation that we need.  So have you 
looked at other states and how fast they do it and what do they do to go faster if they did or 
not or does it just take this much time?  I worry.  This is a huge lift and I want to have a 
sense of what it takes to be successful and where you are on that.

MS. LEMON:  We are talking to other states.  The two most recent states 
who actually went through this are Idaho and Alaska.  We’ve been talking with them about 
it.  Other states have been doing this since the 80s.  But we have been talking with Idaho and 
Alaska and seven to ten years is for a full NPDES implementation.  A state program for 
surface waters of the state that are not waters of the U.S., we’re thinking four to five years.  
So it’s a smaller timeline which is still fast when you think about it.  Building a program, 
building a database, you know, we don’t have a database and we need to have a database in 
place so we can receive permit applications. We can receive fees.  We can get the discharge 
data submitted electronically and not have it be on paper. So there’s four to five years is 
what we’re estimating for a state program.  We’re in year one so we’re looking three years 
to four years out which isn’t that long but it is long at the state time because we need it 
today. We can’t get there today if we’re going to do it right.  Like if we’re going to get the 
regulations and the protections that we need in place.

COUNCILOR ROMERO-WIRTH:  And is there federal funding available 
for any of this or this is a state legislative commitment?

MS. LEMON:  It’s for a state program and it’s a state commitment. For the 
NPDES program that is still to be determined.  We do receive federal funding for Clean 
Water Act activities but that funding is used across the board not only for [inaudible] 
regulation but also for monitoring of our waters, assessment of that data, TMDL 
development, non-point source pollution – so we’re doing all of that and a program would 
require a lot more.  I haven’t gotten a definitive answer on if we’re taking over the program 
from EPA, why aren’t we getting the funding that EPA is currently  using for the program in 
New Mexico.

COUNCILOR ROMERO-WIRTH:  That’s a good point.  And I guess my 
last question, I also worry about over seven to ten years the political dynamics.  What have 
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states done to make sure things are keeping steady as maybe you get changes in leadership?  
Have you looked at that?

MS. LEMON:  We are thinking about that a lot.  This is something that 
needs to be hardy enough to cross political boundaries.  That is part of our outreach strategy 
that we’re developing and when we go out, we’re going and talking to everyone because we 
need that commitment from people to say, yes, this is a good idea.  We may have issues and 
we’re going to try and work through those issues. There are going to be compromises but 
we need the majority of the permittee universe to consider this a good option for them and 
for the state.  We’ve gone through this before in 2005, 2006 and it did get derailed from 
opposition. So we are aware, critically aware, of the key things that we need to do to get 
success out of this and we’re looking at partnering with everyone to try and get this 
implemented because it is to the benefit of everyone in our state.  

COUNCILOR ROMERO-WIRTH:  Good. Thank you for being here.  
Thank you, Madam Chair.

CHAIR HAMILTON: Councilor.
COUNCILOR VILLARREAL:  Madam Chair, I had one question on how 

historically things came to be.  Why do you think New Mexico didn’t create a surface water 
permitting program back in the ‘80s?

MS. LEMON:  I would guess that it was just a resource constraint.  I think 
back then we were spending $220,000 a year on water quality in the state because I know 
that number because it’s a match number for my federal grant.  We have to spend the same 
amount we spent at the initiation of this program.  I think it was just probably a resource 
constraint and if the federal government was able to do it then it was an easier path.  

COUNCILOR VILLARREAL:  Even though there were administrations 
that had different opinions about where we are now obviously.

MS. LEMON:  It has been, I mean the definition of Waters of the U.S. stood 
the test of time – there were issues and different Supreme Court hearings but we’ve been 
operating under a relatively same program since 2015 and then it’s gone one way, it’s gone 
another way, it’s gone back and then it’s gone back since 2015. So it’s really a recent history 
that has been tumultuous.  

COUNCILOR VILLARREAL:  Good to know. Thank you for that.  No 
further questions.

CHAIR HAMILTON:  Commissioner Hansen. 
COMMISSIONER HANSEN:  Thank you, Shelly and everybody from 

NMED for being here.  We are grateful for your presentation.  I know we’re running late 
and I want to thank Councilor Romero-Wirth for asking many of the questions that I also 
wanted to ask.  But I do wonder if you can’t use the pre-2015 rules as a template so that 
possibly you can move a little faster.  I don’t know if that’s possible.  How much money are 
you planning to ask for in the 24 legislative session?  I think that I know in the past you 
asked for $2 million last year and you got $680,000 and so that’s concerning to me because 
I feel that protection of the surface water is a primary thing that we need to do.  It’s not, oh, 
that would be nice.  It is number one in my book.  I am really unhappy that the Sackett 
decision happened on my birthday.  I was not a present.  It makes me feel really sad that we 
have a Supreme Court that doesn’t value arid states like us and the kind of WOTUS rules 
that have been written that basically exclude New Mexico, Arizona, and Utah and other 
states but they have surface water rules where we don’t.  And so that is very concerning.  
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What I am also really concerned about is the protection of the waters running off 
from LANL.  You say you have until 2027.  That’s only three years away – four years away.  
That’s not a very long time.  

MS. LEMON:  Yes.  Is there a question?
COMMISSIONER HANSEN:  I asked a question.  I wanted to know how 

much money you’re asking for this year and what we can do to help you?
MR. RHODERICK:  Madam Chair, let me take that one.  Unfortunately, I 

have to say that I don’t know exactly what that number is because I don’t know for sure yet 
what is going to be proposed.  We propose numbers to our secretary and then they get 
proposed to the Governor’s Office and the Governor’s Office decides what gets to move 
forward to the legislature.  I will say that it’s approximately the same amount that we asked 
for the last time but we have also got a lot of conversations going with our state legislators at 
various levels because they are very interested in supporting  our service water permitting 
program and all of our water efforts.  So we are anticipating some substantial efforts from 
the legislature directly to fund some of our programs outside of our request.  But what we 
have proposed is approximately the same as what we asked for last year.  

Let me make one comment to the LANL issue.  We, whenever the Sackett decision 
occurred one of the things that we did is we sent out a letter through our list serve units to 
approximately 4,000 entities just mentioning to them, making them aware, that there are 
certain protections and exceptions they enjoy if they have a NPDES permit that would not 
be there if they lose their NPDES permit and it could expose them to substantial 
enforcement under RCRA.  And we sent that out on purpose just to make sure that we didn’t 
have a run on people deciding to walk away from their permits.  As we kind of suspected we 
didn’t get any movement.  Nobody decided to drop their permits.  Nobody decided to – it 
was all quiet and we did that on purpose to let people know that just because you don’t need  
federal permit doesn’t mean you’re not going to need a state permit. Silver City is a prime 
example. Their wastewater treatment plant fell out because they’re in a closed basin.  They 
were not required to have a NPDES permit because they don’t discharge, right, into the 
surface waters of the U.S.  But they do have to have a state discharge permit through 
groundwater and incorporated into that permit or protections that were under the NPDES.  
So we have capability – we’re one of the very few states in the nation that has groundwater 
protection regulations at all.  Most of them do not.  And that gives us a little bit more to 
work with than what other states have.

COMMISSIONER HANSEN:  Thank you.  I am happy to hear that.  So last 
year you asked for $2 million.  Santa Fe County has consistently always supported whatever 
requests that you have from the Environment Department and I’m sure we will continue to 
because we do feel that this is an incredibly important issue.  I know we’re running out of 
time so I’m going to leave it there.  But I also would like to make sure that we get the slides.  
I know the City has the slides but I don’t know if we got them. 

DELFIN PETERSON (BDD Administrative Assistant):   They should have 
been included in the attachments with the electronic files.  

CHAIR HAMILTON:  Thank you. 
COMMISSIONER HANSEN:  BoardDocs?
CHAIR HAMILTON:  I didn’t actually look on BoardDocs but if we 

don’t have them, we’ll contact you.  
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COMMISSIONER HANSEN:  Okay, I just want to make sure we have 
access to your slides and thank you once again.

CHAIR HAMILTON:  Thanks.  Just very, very briefly. There was a lot of 
great answers around the funding and I know a lot of this is looking forward but of the 
funding, the $6 to $9 million, the estimate, how much of that is new?  I mean, NMED has 
some mechanism of funding themselves now.  So is that entirely outside of current 
funding and could you say 37 seconds worth of how your division how it is funded now, 
either by fee or by – you know, by legislation.

MS. LEMON:  Yes.  Currently, our point source regulations section which 
helps EPA administer the NPDES program is funded under our federal Clean Water Act 
grant for the Section 106 activities.  The federal grant pays about $600,000 a year for 
point source regulation section activities, compliance, enforcement, inspections – things 
like that.  We also have some, about $220,000 that I talked about, that’s our state match 
for the program.  So part of that maybe $87,000 or $85,000 will be for the point source 
regulation section.  So that maybe around $700 or $750,000 existing right now.

CHAIR HAMILTON:  So it’s a really big lift.  Most of it is new funding.  
And it sure seems like the state is going to really have to step up to this.

MS. LEMON:  Yes, yes.  Right now we have seven people in point source 
regulation section for the state.  

CHAIR HAMILTON:  Thank you.  Thank you so much for the 
presentation.  

MS. LEMON:  Thank you, Madam Chair and members of the Board. 
MS. HARWOOD:  Madam Chair, given the obvious interest in the last 

couple of presentations, John and I were just talking about perhaps his next presentation 
could come at a later Board meeting so we can get to the rest of the agenda. 

CHAIR HAMILTON:  Yes, apparently we have to leave this place by 6 
p.m.  

COMMISSIONER HANSEN:  I agree to it later.  You can come back. 

c. Water Protection Division Rulemaking on Reuse - Deferred

MR. RHODERICK:  We are happy to do that.  I want to make just a 
couple of closing comments on these.  Number one is with regard to the water reuse, we 
just opened on November 1st the public comment, the 30-day public comment period on 
those reuse regulations, the first phase.  They are not complete.  But we would encourage 
you to go to our website and feel free to review and add your public comments.  Our 
intent with that is to go to WQCC in December to request a hearing in March of 24 for 
phase one rulemaking and it’s going to be rolling rulemaking.  We are committed to 
being in front of WQCC many times over the next several years with all kinds of years.  
So we invite you to do that.  Thanks again for this opportunity.  I’m happy to come back.  
You’ve got our contact information and happy to answer any questions that might come 
up.  Just send them to us and we’ll be happy to get back to you.  Thank you for the 
opportunity again.  

CHAIR HAMILTON:  Thank you so much.  And honestly, we really 
appreciate they were such well done, information and interactive presentations and we 
really appreciate that and look forward to further sessions. 
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d. Presentation of 2021 BDD Audit and an Update on the Proposed 
Schedule for Completion of the 2022 BDD audit

ERIC SPURLIN (Carr, Riggs & Ingram):  Good evening, Madam Chair 
and members of the Board.  Thank you for having us this evening.  For those of you who 
I have not met, my name is Eric Spurlin and I’m a partner with Carr, Riggs & Ingram 
Accounting Firm and today we’ll be going through the results of the fiscal year 2021 
annual financial statement audit.  

So we’ll do a little bit of recap of the timeline as it relates to the 2021 audit, give 
you a quick refresher of the scope of work, what we were here to do and then talk about 
the auditor’s report which are really the  high level result of the financial statement audit 
itself.  And then we’ll have a little bit of time for questions. 

The audit, originally we were engaged to perform the 2021 audit back in 
November of 2022.  The audit itself actually kicked off in the January timeframe and 
really January through June we were performing our planning procedures, our risk 
assessment procedures, and executing those procedures that we needed in order to gather 
our audit evidence that supports the opinion of the financial statement itself.  We also had 
an exit conference meeting to go over the results of the audit in detail back on June 30th 
and that was also the date of the independent auditor’s report and when the audit was 
submitted to the state’s Auditor’s Office.  The State Auditor goes through a review 
process as well once that report is received.  They provide any comments they have back 
to us regarding that report, we respond and so ultimately the report was issued to the 
public July 31st of this year.  

As a part of the financial statement audit there’s really two things that we are 
primarily responsible for. The first is the audit of financial statements for the year ended 
in June 30, 2021.  And what this is is essentially us rendering an opinion as to whether 
the information presented in the financial statement themselves is materially correct and 
accurate and presented in accordance with the applicable recording standards or 
essentially the rules for how financial information gets presented in those financial 
statements.  And additionally in the State of New Mexico and the State Auditor’s Office 
release the New Mexico State Audit Rule every year and included within that statute 
there are a handful of items from a regulatory standpoint that they ask for us to review 
and look at like procurement testing, travel reimbursement testing, and so forth.  So those 
are really the two areas that we are focused on when we’re performing the audit.

Moving onto the results: You’ll see within the financial statement itself the 
independent auditor’s report.  This is the actual opinion on the financial statements itself 
and the result this year was what we call an “unmodified opinion.”  That’s the best 
opinion that you can receive.  It means that there were no areas of the audit where we 
could not render an opinion on.  Those financial statements present fairly in accordance 
with U.S. GAAP which is the reporting itself and you’ll find that on pages 2 through 4 of 
the audited financial statements.  

Additionally, there is a second report that we are required to prepare, a second 
letter that is included in the audited financial statements.  That arises as a result of 
governmental auditing standards which we must follow in executing and performing the 
audit and that really centers around any matters related to internal controls and 
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compliance that are identified as a result of the audit procedures that we perform.  It’s 
important to note that that is a negative assurance report which is to say that we’re not 
doing any true audit and exhaustive search for internal control problems and compliance 
problems.  We are simply reporting the items that do come to our attention as a result of 
the audit procedures that we performed.  And that report is on pages 27 through 28 in the 
audit financial statements and there was one state audit rule finding this year and at that 
finding was related to the audit obviously being completed after the statutory deadline 
which would have been December 15th of 2021. And the schedule of findings and 
responses for the details on that particular finding are located on pages 29 through 30 of 
the audited financial statement.

CHAIR HAMILTON:  Just for clarity, wasn’t the 2021 audit due – it was 
due in 2021.  That’s good, sorry.

MR. SPURLIN:  Correct.  And I sort of jumped the gun there but you see 
the one audit finding listed there is on page 29, which is related to the late submission of 
that report.  

With that, we’ll open the floor to any questions or comments.
CHAIR HAMILTON:  Any questions on the 2021 part?  Okay, we can 

move right along. 
MR. SPURLIN:  So you were looking for an update on the status on the 

2022 audit?
CHAIR HAMILTON:  Yes, please.
MR. SPURLIN:  Okay, from an audit perspective, the fiscal year 2022 

audit is something that we are actively working through at this point in time.  In fact, we 
had a team onsite last week who was working with the City team and also BDD ‘s team 
to work through the audit procedures that we’re performing and I think that more or less 
is the status of where we’re at at this point in time.   

CHAIR HAMILTON:  Do we have dates, estimated dates?
MR. SPURLIN:  Estimated dates, I think that we’re continually working 

through things.  It is very difficult to pick a specific point in time when the audit is going 
to be completed just because as issues continually come up it changes the trajectory and 
what our end point is going to be so while we have sort of a general idea and aim that 
we’re shooting for, we don’t have a specific date that we can tell you that the audit will 
be complete for fiscal year 2022’s audit. 

CHAIR HAMILTON:  So the FY2022 audits are due December 15th –
MR. SPURLIN:  2022.  
CHAIR HAMILTON:  And so – those are late.  So BDD’s work is late. So 

the FY2023 audit is due in six weeks so that obviously is going to be late also.  
MR. SPURLIN:  That’s not a discussion that we’ve really had at this point 

in time. 
CHAIR HAMILTON:  But it hasn’t been started.
MR. SPURLIN:  It has not been started.
CHAIR HAMILTON:  So we don’t have a target for when the previous 

late audit is going to be available for BDD to be able to use.
MR. SPURLIN:  Correct. Fiscal Year 2022 we have a sort of general idea 

and aim –
CHAIR HAMILTON:  What are you aiming at?
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MR. SPURLIN:  We’re aiming for the December 4th was kind of the date 
that kicked around.  That’s what we’re shooting for.  But, again, it is subject to change 
based on what comes about in the audit itself. 

CHAIR HAMILTON:  Okay.  Is that the end of this presentation?
EMILY OSTER (City Finance Department Director):  Madam Chair, 

members of the Board, if I can add.  We are actively working on the FY22 audit as Mr. 
Spurlin mentioned and we are making progress.  At this time, I believe that the City and 
all of the related entities will be able to meet that deadline but as Mr. Spurlin said, there 
may be unexpected things that come up so we can’t guarantee with absolute certainty any 
particular date but we are still working with that goal and we are making progress on the 
completion of the 22 audit.  

CHAIR HAMILTON:  So we very much appreciate the progress that is 
being made and it’s good that we are catching these things up. But one of the things that 
I’d like have on the very near term future agenda is the discuss of in the processing of 
catching these up, an update on the splitting of the BDD accounts from the City accounts 
so they are all held separate.  So that the BDD audits are no longer held up by the City 
audits.  We’ve been talking about that for a few years and I know that there were many 
things that interfered with that but the latest thing was that the City – and this is totally 
appreciated fact that there was a lot to catch up on and there was no personnel to work on 
splitting that but it’s also now going to be multiple years before we can consider it. So I 
think we want to consider further possibilities for how we can address doing and 
accomplishing this. 

MS. OSTER:  Madam Chair and members of the Board, I think that is 
certainly something that the Board can discuss.  I will tell you in the context of 
completing the FY21 and 22 audits we did evaluate the relationship between the City, 
BDD and the other component unit SWMA and based on that evaluation BDD doesn’t 
qualify to be a primary government to be audited on its own as a separate entity.  So we 
did evaluate that relationship as we are working with CRI that is a required part of our 
work that we do.  We look at the relationship and we look at the GASB definition of a 
primary government and you know that includes things like the ability to impose tax and 
a board that consists of several elected officials that serve for that particular purpose; for 
example, being elected to the BDD Board.  So we did evaluate the relationship between 
the entities as a part of these audits.  

Now that being said, we are looking for opportunities within MUNIS and on the 
City side, we are working on enhancements to MUNIS to allow for more detailed 
information to be stored in MUNIS and that will assist us in the future as we – I don’t 
think it will facilitate a separate audit for BDD that is not dependent on the City because 
it will still be a component unit unless the structure of the entity is changed but it will 
provide for more granular and more segregation.  

We do currently have separate funds in the MUNIS system for BDD.  So we have 
that already in place.  We also have a separate investment account for the BDD 
settlement funds. 

CHAIR HAMILTON:  I understand that and I appreciate that you did an 
evaluation but that now, since it was never reported previously back to BDD it also 
becomes an issue that we need to put on the agenda and have reviewed.  Because it’s 
actually, in my view, not the final word.  Having part of the issue is that as fiscal agents 
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BDD accounts should all have been separate and not have cash accounts comingled 
which is a different question than an independent audit. It still would allow BDD funds 
and accounts to be reconciled earlier. There is no reason, simply because the City is the 
fiscal agent for BDD, that they have the latitude to force the BDD audits to be late.  It’s 
kind of an issue of non-compliance.  So this is just an issue that has to be resolved further 
and investigated further.  Ms. Long. 

MS. LONG:  Madam Chair, I just note in the auditor’s report, it isn’t in 
the financial statements but it is termed required communications, there is another matter 
listed and it states that, “The BDD Board and the City of Santa Fe have been in 
communication to have separate accounts to assure audit submittals are not dependent on 
the City.  The City indicated that they would look into this after the audits are finalized 
and to have them implemented for the beginning of a calendar year.”  So it’s not 
addressed as a closed issue at least in the report from the auditor.

CHAIR HAMILTON:  Great, very much appreciate it.  
COMMISSIONER HANSEN: What page is that?  My question is regards 

to that topic, is maybe it’s time we start thinking about a true regional authority like the 
one that Bernalillo and Albuquerque have and have a separate regional authority.  I know 
that’s not something to discuss here but when I hear that we can’t be separated from the 
City then it makes me think that if you’re saying we can’t be separated then the Bernalillo 
Albuquerque water authority is a separate unit and they are separated.  So maybe that is 
something we need to think about.  And I know we’re short on time but I think we’ll need 
further discussion on this.  

CHAIR HAMILTON:  Yes.  Others?  
COMMISSIONER HANSEN:  And what page was that on?
MS. LONG:  Madam Chair and Commissioner Hansen, it is not in the 

financial statement but it’s a document that was presented to I believe Mr. Carpenter and 
it is called, Required Communications, and it is from CRI.

COMMISSIONER HANSEN:  Okay, and can we get a copy of that?
MS. LONG:  Yes.
CHAIR HAMILTON:  Thank you so much for this information. 
MR. SPURLIN:  Thank you very much for your time.  

e. Presentation and Update on the 2022 Annual Report of the 
Middle Rio Grande Endangered Species Collaborative Program 

MS. LONG:  Madam Chair, would you ask for a motion to postpone this 
item until our next meeting. 

COMMISSIONER HANSEN:  So moved. 
COUNCILOR ROMERO-WIRTH:  Can we just be clear about what we’re 

postponing.
MS. LONG:  Item 5 e, presentation and update. 
COUNCILOR ROMERO-WIRTH:  And 6a?
CHAIR HAMILTON:  No.
COUNCILOR ROMERO-WIRTH:  Okay, I’m sorry.  Just 5e.  Did you get 

a second, Madam Chair?
CHAIR HAMILTON:  No.



Buckman Direct Diversion Board: November 2, 2023 25

COUNCILOR ROMERO-WIRTH:  Second. 

The motion to postpone item 5e passed by unanimous [4-0] voice vote. 
                                                                                                                                                                                                                                                                                              
8. ACTION ITEMS:  DISCUSSION AND ACTION 

a. Request for Approval of a Budget Adjustment Request (BAR) in the 
amount of $182.864.38 including estimated freight and applicable tax 
from the Major Repair and Replacement Fund for the approved 
contract with Andritz Separation Inc. for centrifuge VFD replacement

CHAIR HAMILTON:  This is the BAR that we couldn’t act on last meeting.  
We acted on the other portion of it but we couldn’t do the BAR because it actually had been 
left out of the title.  Does anybody have any questions or what is the pleasure?

COUNCILOR ROMERO-WIRTH:  Move to approve.
COUNCILOR VILLARREAL:  Second. 

The motion passed by unanimous [4-0] voice vote. 

b. Discussion and possible action of a letter of support to the New Mexico 
Environment Department concerning the Statement of Basis for 
Selection of Remedy for Corrective Action at Los Alamos National 
Laboratory’s (LANL’s) Material Disposal Area C

  
CHAIR HAMILTON:  It was mentioned last time to have this letter brought 

forward and I think Mr. Harwood spent a very small amount of time drafting something that 
was in the BoardDocs.  Mr. Harwood, do you want to say a few words?

MR. HARWOOD:  I can stand for questions.  I think the letter is pretty 
straight forward.  I don’t know what you need to know about the site or the cleanup.  I’ve 
attached the NMED public notice 2308.  So I think in the interest of time I’ll stand for 
questions, Madam Chair.

CHAIR HAMILTON:  Yes, Councilor Romero-Wirth. 
COUNCILOR ROMERO-WIRTH:  Thank you, Madam Chair.  I see in 

your memo that you point to the Resolution 2022-2 and all of the things that we care about.  
I’m curious this particular comment and this particular corrective action for this particular 
disposal area, what is the nexus of that to be BDD’s operation?  

MR. HARWOOD:  Thank you for the question.  The site itself is actually 
outside of the surface water drainage part of LANL’s campus that we commonly focus on 
that drains to the Rio Grande above the intake but there is a risk of – I’m not the person to 
characterize the risk, as you know – but there is a risk of a groundwater contamination flow 
path where if this site is not adequately addressed in some manner and pollution were to 
escape the site that it would go through the groundwater pathway and reach the Rio Grande 
discharging above the intake.  And Mr. Bearzi has thought about this a little bit more than I 
have, if you would like him to speak to it as well from a technical perspective.

COUNCILOR ROMERO-WIRTH:  Yeah, and at some point too, I would 
love to see a map to better understand these things and to understand also the level of risk 
that we’re talking about, high risk, not so high.  And this comes from a place where I want 
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to make sure that when we’re signing letters, when we’re making public comments that 
we’re not diluting the impact of what we’re commenting on by kind of commenting on 
everything.  And that there really is a nexus and a risk to us that is worthy of us making that 
comment.  And so I think you’re aware of my concerns here and I bring them up again. 

MR. HARWOOD:  I am and I appreciate your use of the verb dilute since 
we are in the water business. So if it’s okay, Madam Chair, I would – I know we’re short for 
time – I understand the Councilor’s concern about the resolution that was based by this 
Board last year, and obviously we are here to implement whatever the wishes of the Board 
are.  

CHAIR HAMILTON:  Are there any other questions or what are the wishes 
of the Board.  Yes.

COUNCILOR VILLARREAL:  Thank you, Madam Chair.  I guess I see us 
as the region so we are all connected so I think that this is pertinent to BDD and what we are 
charged with doing.  I guess what I was trying to understand is this letter is kind of a 
modification that the County sent out and I don’t know what was – was this simplified or 
what was the main difference between what we’re seeing and what Santa Fe County just 
signed on and approved I think at a meeting.  And I guess the reason I’m bringing that up is 
because part of me wanted to have some kind of language in this letter that says something 
to the effect that halting all activities that may contribute to the spread of contamination until 
remediation of all sources of surface and groundwater pollution are completed.  

So I don’t know if that makes sense.  It just seems to me that these things need to 
occur before anything else happens and I don’t really see that.  It is more like a cautionary, 
where we urge you to do this and make sure to seek mitigation and remediation but it 
doesn’t say anything – not that we can control that we don’t have any regulatory charge – 
what’s the word? 

MR. HARWOOD:  Jurisdiction.
CHAIR HAMILTON:  Influence.
COUNCILOR VILLARREAL:  Part of me just wanted to get our colleagues 

take and your take on that.
MR. HARWOOD:  This is not a copy of the County letter.  This is a parallel 

support letter to the one passed by the County on Tuesday night urging and supporting 
NMED’s jurisdiction and their oversight of LANL on this particular issue. I might ask 
Karen, if you’d like that sentence for it and you would like it added in, I might ask Karen.  I 
don’t know if that was a suggestion or not but we are happy to do whatever this Board 
directs us to do. 

COUNCILOR VILLARREAL: It was a suggestion if it made sense in the 
context of our again jurisdiction.

MR. HARWOOD:  We’re typically providing comments to NMED so we 
would be urging NMED to make sure that LANL completes the cleanups that they need to 
do.  

COUNCILOR VILLARREAL:  Right, that’s what I was thinking.  I don’t 
know the best way or even if we have time to wordsmith.  

COUNCILOR ROMERO-WIRTH:  You are the queen of wordsmith. 
COUNCILOR VILLARREAL:  We don’t like to do it on the fly; so I guess 

that was my question to my colleagues if we need to add anything.
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CHAIR HAMILTON:  Commissioner Hansen, do you have thoughts about 
that addition?

COMMISSIONER HANSEN:  Since this letter is going to NMED, they 
only have regulatory authority over cleanup.  They don’t have any regulatory authority over 
pit production.  Part of the reason the letter from the County is much more extensive and 
covers a lot more issues is because I think that this is something that affects the entire region 
but also affects the BDD and our drinking water.  One of the things that we know about 
water is that water goes in many different places and you can’t always follow it.  And at 
least living in New Mexico even on brooks you’re told that you don’t know where the water 
goes so I am satisfied with the letter the way it is so that we can a have a letter in support of 
NMED.  

So I would like to move to approve the letter as presented. 
COUNCILOR VILLARREAL:  Second.

The motion passed by unanimous [4-0] voice vote. 

CHAIR HAMILTON:  Thanks for the fast action on these and thanks for 
your work on this, Kyle. 

7. MATTERS FROM THE PUBLIC – None were presented.

8. MATTERS FROM THE BOARD – None were presented. 

9. NEXT MEETING: Thursday, December 7, 2023 at 4:00 p.m.  
 
10. ADJOURN

Having completed the agenda and with no further business to come before the Board, 
Chair Hamilton declared this meeting adjourned at approximately 6:00 p.m.

Approved by:

____________________________         
Anna Hamilton, Board Chair

Respectfully submitted:
Karen Farrell, Wordswork

ATTEST TO

                                                   
KATHARINE E. CLARK
SANTA FE COUNTY CLERK



Date: January 4, 2024

To: Buckman Direct Diversion Board ("Board")

From: Nancy R. Long

Subject: Open Meetings Act Resolution 2024-1

Item and Issue:  

Adoption and approval of the Annual (2024) Open Meetings Act Resolution.

Background and Summary:

As the Board is aware, public bodies are required by the New Mexico Open Meetings Act (Act) 
to annually address the issue of what determines reasonable notice for its public meetings in 
compliance with the Act.     

The Resolution is similar to last year's resolution except it excludes any physical posting 
requirements at the City and County offices in recognition of online posting utilized by the Board.

Despite the recission of the State declared public health emergency, the Resolution retains the 
provisions for virtual meetings, altered meetings and allowing for the cancellation of meetings in 
the event a public health emergency is declared during the pendency of this Resolution.    

Action Requested

Independent counsel recommends adoption by the Board of Resolution 2024-1, a Resolution 
Determining Reasonable Notice for Public Meetings of the Buckman Direct Diversion Board; 
Rescinding Resolution No. 2023-1.    



 THE BUCKMAN DIRECT DIVERSION BOARD 1 

RESOLUTION NO. 2024-1 2 

 3 
A RESOLUTION DETERMINING REASONABLE NOTICE FOR 4 

PUBLIC MEETINGS OF THE BUCKMAN DIRECT DIVERSION BOARD; 5 
RESCINDING RESOLUTION NO. 2023-1 6 

 7 
 8 

WHEREAS, Section 10-15-l (B), NMSA 1978 of the New Mexico Open Meetings Act 9 

(hereinafter referred to as “the Act”) provides that “... meetings of a quorum of members of any 10 

board, commission … or other policymaking body ... held for the purpose of formulating public 11 

policy, including the development of personnel policy, rules, regulations or ordinances, discussing 12 

public business or taking any action within the authority of or the delegated authority of any board, 13 

commission or other policymaking body are declared to be public meetings open to the public at 14 

all times, except as otherwise provided in the Constitution of New Mexico or the Open Meetings 15 

Act;” and 16 

WHEREAS, Section 10-15-l (D) of the Act further provides that “(a)ny meetings at which 17 

the discussion or adoption of any proposed resolution, rule, regulation or formal action occurs and 18 

at which a majority or quorum of the body is in attendance, and any closed meetings, shall be held 19 

only after reasonable notice to the public;” and 20 

WHEREAS, the Act further requires a public body to determine in a public meeting at 21 

least annually what notice is reasonable when applied to that body; and 22 

WHEREAS, the Buckman Direct Diversion Board (the “Board”) in compliance with the 23 

Act, hereby establishes the minimum standards of reasonable notice to the public for all public 24 

meetings of the BDDB. 25 

 26 

 27 



 2 

NOW, THEREFORE, BE IT HEREBY RESOLVED BY THE BUCKMAN DIRECT 1 

DIVERSION BOARD, AS FOLLOWS: 2 

1. Regular Meetings.  Unless otherwise specified, regular meetings of the Board shall 3 

be held each month on the first Thursday of the month in the Santa Fe City Council Chambers or 4 

at the Santa Fe County Commission Chambers.  Notice of any regular meeting shall be provided 5 

a minimum of seventy-two (72) hours prior to the meeting to the public and to those broadcast 6 

stations licensed by the Federal Communications Commission and newspapers of general 7 

circulation that have made written request for such notice.  The notice shall include the date, time 8 

and place of the meeting and a list of specific items of business to be discussed or transacted at the 9 

meeting or information on how the public may obtain a copy of the agenda.   10 

2. Special Meetings.  A special meeting of the Board may be called by the Chair upon 11 

at least seventy-two (72) hours notice at such time and place as the Chair deems appropriate.  12 

Notice of special meetings shall be provided to the public by posting notice of the date, time and 13 

place on the City of Santa Fe’s ("City") and the Board's websites at least seventy-two (72) hours 14 

prior to a special meeting.  Notice of a special meeting shall also be provided to those broadcast 15 

stations licensed by the Federal Communications Commission and newspapers of general 16 

circulation that have made written request for such notice. 17 

3. Emergency Meetings.  An emergency meeting of the Board may be called by the 18 

Chair to consider unforeseen circumstances that, if not addressed immediately, will likely result in 19 

injury or damage to persons or property or substantial financial loss. An emergency meeting may 20 

be conducted at a time and place as the Chair deems appropriate.  If possible, given the emergency 21 

circumstances, notice of an emergency meeting shall be given at least twenty-four (24) hours prior 22 

to the meeting.  If twenty-four (24) hours advance notice cannot be given, notice shall be posted 23 
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as soon as possible under the emergency circumstances in existence.  Notice of an emergency 1 

meeting shall also be provided to broadcast stations licensed by the Federal Communications 2 

Commission and newspapers of general circulation that have made written request for such notice.  3 

Unless there is a state or national emergency that has been declared for the same reasons as the 4 

emergency meeting, within ten (10) days of taking action on an emergency matter, the Board shall 5 

report to the Attorney General’s Office that an emergency meeting took place.  6 

4. Agendas.  Any notice for meetings of the Board shall include an agenda containing 7 

a list of specific items of business to be discussed or transacted at the meeting, or information on 8 

how the public may obtain a copy of an agenda.  At least seventy-two (72) hours prior to a regular 9 

or special meeting, the final agenda shall be posted on the City’s and the Board's websites.   10 

5. Recessed Meetings.  The Board may recess and reconvene a meeting to a later day, 11 

if, prior to recessing, the Board specifies the date, time and place for continuation of the meeting, 12 

and, immediately following the recessed meeting, posts notice of the date, time and place for the 13 

reconvened meeting on or near the door of the place where the original meeting was held.  Only 14 

matters appearing on the agenda of the original meeting may be discussed at the reconvened 15 

meeting unless notice of the reconvened meeting is provided as otherwise set forth herein.   16 

6. Remote Attendance at Meetings.  If it is difficult or impossible for a Board 17 

member or alternate member to attend a meeting in person, remote participation in meetings is 18 

permissible by conference telephone, an online meeting platform or other similar communications 19 

equipment or technology as permitted pursuant to the Act. 20 

7. Closed Meetings. A meeting may be closed in the following manner:   21 

a. If the Board is in an open meeting when a closed meeting is desired and 22 

authorized by the Act, then the closed meeting shall be approved on motion by a majority of a 23 
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quorum of the Board and the authority for the closure shall be stated in the motion.  The votes of 1 

the voting members of the Board shall be recorded in the minutes.   2 

b. If the Board is not in a public meeting and a closed meeting is desired and 3 

authorized, public notice of the closed meeting, appropriate under the circumstances, shall be given 4 

stating the authority for the closure.   5 

c. Following completion of any closed meeting, the minutes of the open 6 

meeting that was closed, or the minutes of the next open meeting if the closed meeting was 7 

separately scheduled, or held after adjournment, shall state that the matters discussed in the closed 8 

meeting were limited only to those specified in the motion or notice for closure.   9 

 8. Public Health Emergency Provisions.  Notwithstanding any other provision of 10 

this Resolution, meeting locations, in-person meetings, posting requirements and any other 11 

deviation deemed necessary or advisable due to any public health emergency or conditions, 12 

including any emergency as may be declared by the WHO and/or the New Mexico Department of 13 

Health or other public health authority, may be made, while taking into account any guidance 14 

provided by the New Mexico Attorney General’s Office for public meetings during public health 15 

emergencies.  Specifically, board members may participate remotely in meetings by conference 16 

telephone, video platforms or by other similar communications equipment provided that means are 17 

provided to allow for the public to hear and/or view the Board meeting.  Additionally, the Board 18 

Chair has the authority to take the following actions: (i) exclude or limit the public from in-person 19 

attendance at meetings, provided that the public may witness the meeting either by telephone or 20 

video means; or (ii) cancel any meeting prior to commencement of such meeting to preserve the 21 

public health, safety and welfare.  22 

 23 

 24 
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9. Definitions: "Meeting" and "Member."  For purposes of this Resolution, the 1 

term “meeting” shall be defined as a meeting of a quorum of the Board held for the purpose of 2 

formulating public policy, rules, regulations or ordinances, discussing public business, or taking 3 

any action within the authority of or the delegated authority of the Board.  For purposes of this 4 

Resolution, the term "Member," when not otherwise qualified within this Resolution, shall mean 5 

both the voting and non-voting members of the Board.   6 

10. Resolution No. 2023-1 is hereby rescinded. 7 

PASSED, APPROVED AND ADOPTED this 4th day of January 2024. 8 
 9 
 10 

BUCKMAN DIRECT DIVERSION BOARD: 11 
 12 
 13 
       14 
Anna Hamilton, BDDB Chair 15 
 16 
 17 
APPROVED AS TO FORM: 18 
 19 
 20 
       21 
Nancy R. Long, Board Counsel 22 
 23 
 24 
ATTEST: 25 
 26 
       27 
Katharine E. Clark, County Clerk 28 



 

 

Date: January 4, 20242024 
To:  Buckman Direct Diversion Board 
From:   Monique Maes, Contracts Administrator   
Via:  Rick Carpenter, Facilities Manager  
 Bradley Prada, Maintenance Superintendent 
Re:  Request for approval of contract with Pumptech Holdings, LLC. (F/K/A Alpha Southwest) 

and reauthorization of unexpended funds from the Major Repair & Replacement Fund  
______________________________________________________________________________ 

Item and Issue  

1. Request for approval of contract with Pumptech Holdings, LLC: DBA Alpha Southwest, an Impel Company 

in the amount of $499,623.71 plus NM GRT  

2. Approval to reauthorize unexpended funds approved by the BDD Board from the Major Repair and 

Replacement Fund for FY2023 to FY2024 in the amount of $499,623.71 plus NM GRT.  

Background 

January 5, 2023 - Buckman Direct Diversion Board approved a contract with Alpha Southwest Inc. from the Major 
Repair and Replacement Fund in the amount of $499,623.71 to replace motors and pumps at Booster Stations 
1A and 2A.   

February 24, 2023 - the Bar was approved and posted with the Finance Department.  

March 1, 2023 - a new Line-Item code needed to be established in the Munis system to enter and track this 
expense and was completed.   

March 6, 2023 - with the proper tracking and BAR funds in place, it was entered into Munis and submitted for 
routing.  Follow-up e-mails were sent to Finance staff requesting status.   

March 20, 2023 - the Contract signature was declined by the Budget Director noting the BAR was already 
processed and requested it be removed from the contract packet.   

March 30, 2023 – the Contract was resubmitted without the BAR as requested.   

April 3, 2023 - the submittal was rejected by the Interim Purchasing Officer citing that the quote and vendors 
business license had expired.   

April 10, 2023 - The contract was resubmitted again with the updated business license and the finalized contract 
was completed April 24th.   

May 9, 2023 - Attempts to enter the Requestion were made and a duplicate vendor listing in the Munis system 
was discovered and corrected.   

June 2, 2023 - the PO (22305402) was issued, occurring after the BDD June Board meeting deadline.  The contract 
expired June 30th.   

August 1, 2023 - Direction to move forward was not met because the timing of the expiration of Alpha 
Southwest’s Statewide Price Agreement was set to expire.  Coinciding with these delays, Alpha Southwest’s 
company name changed to Pumptech Holdings, LLC. This change additionally delayed the process in re-
establishing procurement before both the August and September Board meeting agenda postings.    



 

 

 

October 10, 2023 - the State of New Mexico issued a new Statewide Price Agreement (SWPA) with Pumptech 
Holdings, LLC.  The Finance Department advised a new contract procured via the SWPA will be established 
herein.  

The City of Santa Fe’s Purchasing Department has created a new template structure detailing term dates to avoid 
delays in process such as these in the future.  

 

Action:  

Staff Recommends approval of:   

1. Contract with Pumptech Holding LLC. In the amount of $499623.71 plus NMGRT   

2. Budget Amendment Resolution to Re-authorize $499,623.71 from the Major Repair and Replacement fund 

plus NM GRT.  

 

 

 

Approved by BDD Board Chairperson  

 

________________________________________   ________________________________  

Commissioner Anna Hamilton, BDDB Chair   Date:  January 4, 2024 

 

 



Item#____________ 

Munis Contract# ________ 

SWPA/GSA/Coop/RFP/ITB #: 40-00000-23-0018 

 

CITY OF SANTA FE GENERAL SERVICES AGREEMENT 

WITH PUMPTECH HOLDINGS, LLC  

DBA ALPHA SOUTHWEST AN IMPEL COMPANY   

Installation and service of water capture system  

 

 THIS GENERAL SERVICES AGREEMENT ("Agreement") is made and entered into by 

and between the Buckman Direct Diversion Board, hereinafter referred to as “BDDB”, and Pumptech 

Holdings, LLC DBA Alpha Southwest an Impel Company hereinafter referred to as  “Contractor.” 

 

IT IS MUTUALLY AGREED BETWEEN THE PARTIES: 

 

1. Definitions  

 

A. "Products and Services Schedule" refers to the complete list of products and 

services offered under this Agreement and the price for each.  Product and service descriptions 

may be amended with the prior approval of the Agreement Administrator.  New products and 

services shall not be added to the Products and Services Schedule.   

 

B. "Business Hours" means 8:00 a.m. to 5:00 p.m. Mountain Time. 

 

2. Scope of Work   

    

A. Contractor shall perform the following work:  Contractor shall provide the services 

and materials described in Exhibit A attached hereto, and described as follows: supply and install 

one each (1 ea.) pump and motor for Booster Station 1A and 1 each (1 ea.) pump and motor for 

Booster Station 2A. 

 

(1) Booster Station 1A: Install Shaft Motors to original Specification and design. 

(2) Booster Station 2A: install Shaft Motors to original specification and design. 

(3) Install 2 each Peerless GL 18 ME/MC 3STG. Bowl Units 4,300 GMP @600 

Ft. TDH, 14” Colum, 304 SS Packing Containers.  

 

3. Compensation 

 

The BDDB shall pay to Contractor based upon fixed prices for each Deliverable item as 

listed here.  

 

Deliverable item:     U/I (unit of issue)  Price   

1) Pump Crew to pull and set pumps                      1   $15,000.00 

2) Electrical labor to unwire and wire two motors  1   $12,500.00 

3) Booster Station 1A 800HP Vertical Solid Shaft  1   $153,987.96 

4) Hydraulic Pumps, Hand and Motor Driven             2   $131,580.53 

5) Peerless GL 18ME/MC 3STG. Bowl Units 4300 GPM   2   $153,987.93 

6)  Milage       1   $2,625.00 

7)  Tax        1   $29,942.26 
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The total compensation under this Agreement shall not exceed [$499,623.71] including New 

Mexico gross receipts tax. 

 

4. Payment Provisions 

 

 All payments under this Agreement are subject to the following provisions. 

 

A. Acceptance - In accordance with Section 13-1-158 NMSA 1978, the BDDB shall 

determine if the product or services provided meet specifications. Until the products or services 

have been accepted in writing by the BDDB, the BDDB shall not pay for any products or services.   

 

B. Payment of Invoice -  Contractor may submit invoices for payment no more 

frequently than monthly. Payment will be made to Contractor's designated mailing address.  

Payment on each invoice shall be due within 30 days from the date of the acceptance of the invoice.   

 

5. Term 

 

THIS AGREEMENT SHALL NOT BECOME EFFECTIVE UNTIL APPROVED BY 

THE BDDB.  This Agreement shall terminate four (4) years from date of final signature unless 

terminated pursuant to paragraph 4 (Termination), or paragraph 5 (Appropriations).  The BDDB 

reserves the right to renew this Agreement on an annual basis by mutual agreement not to exceed 

a total of four (4) years in accordance with NMSA 1978, Sections 13-1-150 through 152. 

  

6. Default and Force Majeure 

 

 The BDDB reserves the right to cancel all or any part of any orders placed under this 

Agreement without cost to the BDDB, if Contractor fails to meet the provisions of this contract 

and, except as otherwise provided herein, to hold Contractor liable for any excess cost occasioned 

by the BDDB due to Contractor's default. Contractor shall not be liable for any excess costs if 

failure to perform the order arises out of causes beyond the control and without the fault or 

negligence of Contractor; such causes include, but are not restricted to, acts of God or the public 

enemy, acts of the State or Federal Government, fires, floods, epidemics, quarantine restrictions, 

strikes, freight embargoes, unusually severe weather and defaults of sub-contractors due to any of 

the above, unless the BDDB shall determine that the supplies or services to be furnished by the 

sub-contractor were obtainable from other sources in sufficient time to permit Contractor to meet 

the required delivery scheduled. The rights and remedies of the BDDB provided in this paragraph 

shall not be exclusive and are in addition to any other rights now being provided by law or under 

this Agreement. 

 

7. Termination 

 

A. Grounds. The BDDB may terminate this Agreement for convenience or cause.   

Contractor may only terminate this Agreement based upon the BDDB’s uncured, material breach 

of this Agreement. 

 

B. Notice; BDDB’s Opportunity to Cure.   
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(1) Except as otherwise provided in Paragraphs 7.A and 17, the BDDB shall give 

Contractor written notice of termination at least thirty (30) days prior to the 

intended date of termination. 

   

(2) Contractor shall give BDDB written notice of termination at least thirty (30) 

days prior to the intended date of termination, which notice shall (i) identify all 

the BDDB’s material breaches of this Agreement upon which the termination 

is based and (ii) state what the BDDB must do to cure such material breaches.  

Contractor’s notice of termination shall only be effective (i) if the BDDB does 

not cure all material breaches within the thirty (30) day notice period or (ii) in 

the case of material breaches that cannot be cured within thirty (30) days, the 

BDDB does not, within the thirty (30) day notice period, notify Contractor of 

its intent to cure and begin with due diligence to cure the material breach.   

 

(3) Notwithstanding the foregoing, this Agreement may be terminated immediately 

upon written notice to Contractor (i) if Contractor becomes unable to perform 

the services contracted for, as determined by the BDDB; (ii) if, during the term 

of this Agreement, Contractor is suspended or debarred by the City; or (iii) the 

Agreement is terminated pursuant to Paragraph 17, “Appropriations”, of this 

Agreement. 

 

C. Liability.  Except as otherwise expressly allowed or provided under this Agreement, 

the BDDB’s sole liability upon termination shall be to pay for acceptable work performed prior to 

Contractor’s receipt or issuance of a notice of termination; provided, however, that a notice of 

termination shall not nullify or otherwise affect either party’s liability for pre-termination defaults 

under or breaches of this Agreement. Contractor shall submit an invoice for such work within 

thirty (30) days of receiving or sending the notice of termination. THIS PROVISION IS NOT 

EXCLUSIVE AND DOES NOT WAIVE THE BDDB'S OTHER LEGAL RIGHTS AND REMEDIES 

CAUSED BY CONTRACTOR'S DEFAULT/BREACH OF THIS AGREEMENT. 

 

8. Amendment  

 

A. This Agreement shall not be altered, changed or amended except by instrument in 

writing executed by the parties hereto and all other required signatories. 

 

B. If the BDDB proposes an amendment to the Agreement to unilaterally reduce 

funding due to budget or other considerations, Contractor shall, within thirty (30) days of receipt 

of the proposed Amendment, have the option to terminate the Agreement, pursuant to the 

termination provisions as set forth in Paragraph 7 herein, or to agree to the reduced funding. 

 

9. Status of Contractor 

 

 Contractor, and Contractor’s agents and employees, are independent Contractors for the 

BDDB and are not employees of the City.  Contractor, and Contractor’s agents and employees, 

shall not accrue leave, retirement, insurance, bonding, use of BDDB vehicles, or any other benefits 
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afforded to employees of the BDDB as a result of this Agreement.  Contractor acknowledges that 

all sums received hereunder are personally reportable by Contractor for income tax purposes, 

including without limitation, self-employment tax and business income tax. Contractor agrees not 

to purport to bind the BDDB unless Contractor has written authority to do so, and then only within 

the strict limits of that authority. 

 

10. Assignment 

  

Contractor shall not assign or transfer any interest in this Agreement or assign any claims 

for money due or to become due under this Agreement without the prior written approval of the 

BDDB. 

 

11. Subcontracting 

  

Contractor shall not subcontract any portion of the services to be performed under this 

Agreement without the prior written approval of the BDDB. No such subcontract shall relieve the 

primary Contractor from its obligations and liabilities under this Agreement, nor shall any 

subcontract obligate direct payment from the BDDB. 

 

12. Non-Collusion 

 

 In signing this Agreement, Contractor certifies Contractor has not, either directly or 

indirectly, entered into action in restraint of free competitive bidding in connection with this offer 

submitted to the BDDB. 

 

13. Inspection of Plant 

  

The BDDB may inspect, at any reasonable time during Contractor’s regular business hours 

and upon prior written notice, Contractor’s plant or place of business, or any subcontractor’s plant 

or place of business, which is related to the performance of this contract. 

 

14. Commercial Warranty 

 

Contractor agrees that the tangible personal property or services furnished under this 

Agreement shall be covered by the most favorable commercial warranties Contractor gives to any 

customer for such tangible personal property or services, and that the rights and remedies provided 

herein shall extend to the BDDB and are in addition to and do not limit any rights afforded to the 

BDDB by any other clause of this order. Contractor agrees not to disclaim warranties of fitness for 

a particular purpose or merchantability. 

 

15. Condition of Proposed Items 

 

Where tangible personal property is a part of this Agreement, all proposed items are to be 

NEW and of most current production, unless otherwise specified. 

 

16. Records and Audit 
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During the term of this Agreement and for three years thereafter, Contractor shall maintain 

detailed records pertaining to the services rendered and products delivered.  These records shall be 

subject to inspection by the BDDB, the State Auditor and other appropriate state and federal 

authorities. The BDDB shall have the right to audit billings both before and after payment.  

Payment under this Agreement shall not foreclose the right of the BDDB to recover excessive or 

illegal payments. 

 

17. Appropriations 

 

The terms of this Agreement, and any orders placed under it, are contingent upon sufficient 

appropriations and authorization being made for the performance of this Agreement.  If sufficient 

appropriations and authorization are not made by the legislature, this Agreement, and any orders 

placed under it, shall terminate upon written notice being given by the BDDB to Contractor.  The 

BDDB's decision as to whether sufficient appropriations are available shall be accepted by 

Contractor and shall be final. If the BDDB proposes an amendment to the Agreement to 

unilaterally reduce funding, Contractor shall have the option to terminate the Agreement or to 

agree to the reduced funding, within thirty (30) days of receipt of the proposed amendment.  

 

18. Release 

 

Contractor, upon final payment of the amount due under this Agreement, releases the 

BDDB, its officers and employees, from all liabilities, claims and obligations whatsoever arising 

from or under this Agreement.  Contractor agrees not to purport to bind the BDDB, unless 

Contractor has express written authority to do so, and then only within the strict limits of that 

authority. 

 

 

 

 

19. Confidentiality 

 

Any confidential information provided to or developed by Contractor in the performance of this 

Agreement shall be kept confidential and shall not be made available to any individual or 

organization by Contractor without prior written approval of the BDDB. 

 

20. Conflict of Interest 

 

A. Contractor represents and warrants that it presently has no interest and, during the 

term of this Agreement, shall not acquire any interest, direct or indirect, which would conflict in 

any manner or degree with the performance or services required under the Agreement.  Contractor 

shall comply with any applicable provisions of the New Mexico Governmental Conduct Act and 

the New Mexico Financial Disclosures Act. 
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B. Contractor further represents and warrants that it has complied with, and, during 

the term of this Agreement, will continue to comply with, and that this Agreement complies with, 

all applicable provisions of the Governmental Conduct Act, Chapter 10, Article 16 NMSA 1978.  

 

C. Contractor’s representations and warranties in Paragraphs A and B of this 

Paragraph are material representations of fact upon which the BDDB relied when this Agreement 

was entered into by the parties. Contractor shall provide immediate written notice to the BDDB if, 

at any time during the term of this Agreement, Contractor learns that Contractor’s representations 

and warranties in Paragraphs A and B of this Paragraph 20 were erroneous on the effective date of 

this Agreement or have become erroneous by reason of new or changed circumstances. If it is later 

determined that Contractor’s representations and warranties in Paragraphs A and B of this 

Paragraph 20 were erroneous on the effective date of this Agreement or have become erroneous 

by reason of new or changed circumstances, in addition to other remedies available to the BDDB 

and notwithstanding anything in the Agreement to the contrary, the BDDB may immediately 

terminate the Agreement. 

 

D. All terms defined in the Governmental Conduct Act have the same meaning in this 

section. 

 

21. Approval of Contractor Representative(s)  

 

The BDDB reserves the right to require a change in Contractor representative(s) if the 

assigned representative(s) are not, in the opinion of the BDDB, adequately serving the needs of 

the BDDB. 

 

22. Scope of Agreement; Merger 

 

This Agreement incorporates all the agreements, covenants, and understandings between 

the parties hereto concerning the subject matter hereof, and all such covenants, agreements and 

understandings have been merged into this written Agreement.  No prior agreements or 

understandings, verbal or otherwise, of the parties or their agents shall be valid or enforceable 

unless embodied in this Agreement. 

23. Notice 

 

 The Procurement Code, Sections 13-1-28 through 13-1-199 NMSA 1978, imposes civil 

and criminal penalties for its violation.  In addition, the New Mexico criminal statutes impose 

felony penalties for bribes, gratuities and kickbacks. 

 

24. Equal Opportunity Compliance 

 

 Contractor agrees to abide by all federal and state laws, and local Ordinances, pertaining 

to equal employment opportunity.  In accordance with all such laws, rules, and regulations, 

Contractor agrees to assure that no person in the United States shall on the grounds of race, 

religion, color, national origin, ancestry, sex, age, physical or mental handicap, or serious medical 

condition, spousal affiliation, sexual orientation or gender identity, be excluded from employment 

with or participation in, be denied the benefits of, or be otherwise subjected to discrimination under 
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any program or activity performed under this Agreement.  If Contractor is found not to be in 

compliance with these requirements during the life of this Agreement, Contractor agrees to take 

appropriate steps to correct these deficiencies. 

 

25. Indemnification 

 

 Contractor shall hold the BDDB and its employee board members, agents and harmless 

and shall indemnify the BDDB and its employees, board members and agents against any and all 

claims, suits, actions, liabilities and costs of any kind, including attorney's fees for personal injury 

or damage to property arising from the acts or omissions of Contractor, its agents, officers, 

employees or subcontractors. Contractor shall not be liable for any injury or damage as a result of 

any negligent act or omission committed by the BDDB, its officers or employees. 

 

26. New Mexico Tort Claims Act  

 

 Any liability incurred by the BDDB in connection with this Agreement is subject to the 

immunities and limitations of the New Mexico Tort Claims Act, Section 41-4-1, et. seq. NMSA 1978, 

as amended. The BDDB and its “public employees” as defined in the New Mexico Tort Claims Act, 

do not waive sovereign immunity, do not waive any defense and do not waive any limitation of 

liability pursuant to law. No provision in this Agreement modifies or waives any provision of the New 

Mexico Tort Claims Act.  

 

27. Applicable Law 

 

The laws of the State of New Mexico shall govern this Agreement, without giving effect 

to its choice of law provisions. Venue shall be proper only in the First Judicial District, State of 

New Mexico, County of Santa Fe . By execution of this Agreement, Contractor acknowledges and 

agrees to the jurisdiction and specified venue over any and all lawsuits arising under or out of any 

term of this Agreement. 

 

 

28. Limitation of Liability 

 

 Contractor's liability to the BDDB, for any cause whatsoever shall be limited to the 

purchase price paid to Contractor for the products and services that are the subject of the BDDB’s, 

claim. The foregoing limitation does not apply to paragraph 25 of this Agreement or to damages 

resulting from personal injury caused by Contractor's negligence. 

 

29. Incorporation by Reference and Precedence 

 

A. If this Agreement has been procured pursuant to a request for proposals, this 

Agreement is derived from (1) the request for proposal, (including any written clarifications to the 

request for proposals and any BDD response to questions); (2) Contractor’s best and final offer; 

and (3) Contractor’s response to the request for proposals. 
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B. In the event of a dispute under this Agreement, applicable documents will be 

referred to for the purpose of clarification or for additional detail in the following order of 

precedence: (1) amendments to the Agreement in reverse chronological order; (2) the Agreement, 

including the scope of work and all terms and conditions thereof; (3) the request for proposals, 

including attachments thereto and written responses to questions and written clarifications; (4) 

Contractor’s best and final offer if such has been made and accepted by the BDDB; and (5) 

Contractor’s response to the request for proposals. 

 

30. Workers’ Compensation 

 

 Contractor agrees to comply with state laws and rules applicable to workers’ compensation 

benefits for its employees. If Contractor fails to comply with the Workers’ Compensation Act and 

applicable rules when required to do so, this Agreement may be terminated by the BDDB. 

 

31. Inspection 

 

 If this Agreement is for the purchase of tangible personal property (goods), final inspection 

and acceptance shall be made at Destination.  Tangible personal property rejected at Destination 

for non-conformance to specifications shall be removed at Contractor’s risk and expense promptly 

after notice of rejection and shall not be allowable as billable items for payment. 

 

32. Inspection of Services 

 

 If this Agreement is for the purchase of services, the following terms shall apply. 

 

A. Services, as used in this Article, include services performed, workmanship, and 

material furnished or utilized in the performance of services. 

 

B. Contractor shall provide and maintain an inspection system acceptable to the 

BDDB covering the services under this Agreement.  Complete records of all inspection work 

performed by Contractor shall be maintained and made available to the BDDB and for as long 

thereafter as the Agreement requires. The BDDB has the right to inspect and test all services 

contemplated under this Agreement to the extent practicable at all times and places during the term 

of the Agreement. The BDDB shall perform inspections and tests in a manner that will not unduly 

delay or interfere with Contractor’s performance. 

 

C. If the BDDB performs inspections or tests on the premises of Contractor or a 

subcontractor, Contractor shall furnish, and shall require subcontractors to furnish, at no increase 

in contract price, all reasonable facilities and assistance for the safe and convenient performance 

of such inspections or tests. 

 

D. If any part of the services do not conform with the requirements of this Agreement, 

the BDDB may require Contractor to re-perform the services in conformity with the requirements 

of this Agreement at no increase in contract amount. When the defects in services cannot be 

corrected by re-performance, the BDDB may: 
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(1) Require Contractor to take necessary action(s) to ensure that future 

performance conforms to the requirements of this Agreement; and  

(2) Reduce the contract price to reflect the reduced value of the services 

performed. 

 

E. If Contractor fails to promptly re-perform the services or to take the necessary 

action(s) to ensure future performance in conformity with the requirements of this Agreement, the 

BDDB may: 

 

(1) By contract or otherwise, perform the services and charge to Contractor any 

cost incurred by the City that is directly related to the performance of such 

service; or  

(2) Terminate this Agreement for default. 

 

33. Insurance 

 

 If the services contemplated under this Agreement will be performed on or in BDD 

facilities or property, Contractor shall maintain in force during the entire term of this Agreement, 

the following insurance coverage(s), naming the BDDB as additional insured. 

 

A. Commercial General Liability insurance  shall be written on an occurrence basis 

and be a broad as ISO Form CG 00 01 with limits not less than $2,000,000 per occurrence and 

$2,000,000 in the aggregate for claims against bodily injury, personal and advertising injury, and 

property damage.  Said policy shall include broad form Contractual Liability coverage and be 

endorsed to name the Buckman Direct Diversion their officials, officers, employees, and agents as 

additional insureds. 

  

B. Business Automobile Liability insurance for all owned, non-owned automobiles, 

with a combined single limit not less than $1,000,000 per accident. 

  

C. Broader Coverage and Limits. The insurance requirements under this Agreement 

shall be the greater of (1) the minimum coverage and limits specified in this Agreement, or (2) the 

broader coverage and maximum limits of coverage of any insurance policy or proceeds available 

to the Named Insured. It is agreed that these insurance requirements shall not in any way act to 

reduce coverage that is broader or that includes higher limits than the minimums required herein. 

No representation is made that the minimum insurance requirements of this Agreement are 

sufficient to cover the obligations of Contractor hereunder. 

 

D. Contractor shall maintain the above insurance for the term of this Agreement and 

name the BDDB as an additional insured and provide for 30 days cancellation notice on any 

Certificate of Insurance form furnished by Contractor.  Such certificate shall also specifically state 

the coverage provided under the policy is primary over any other valid and collectible insurance 

and provide a waiver of subrogation.            

         

34. Impracticality of Performance 
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 A party shall be excused from performance under this Agreement for any period that the 

party is prevented from performing as a result of an act of God, strike, war, civil disturbance, 

epidemic, or court order, provided that the party has prudently and promptly acted to take any and 

all steps that are within the party's control to ensure performance.  Subject to this provision, such 

non-performance shall not be deemed a default or a ground for termination. 

 

35. Invalid Term or Condition 

 

 If any term or condition of this Agreement shall be held invalid or unenforceable, the 

remainder of this Agreement shall not be affected and shall be valid and enforceable. 

 

36. Enforcement of Agreement 

 

 A party's failure to require strict performance of any provision of this Agreement shall not 

waive or diminish that party's right thereafter to demand strict compliance with that or any other 

provision.  No waiver by a party of any of its rights under this Agreement shall be effective unless 

express and in writing, and no effective waiver by a party of any of its rights shall be effective to 

waive any other rights. 

 

37. Patent, Copyright and Trade Secret Indemnification 

 

A. Contractor shall defend, at its own expense, the BDDB against any claim that any 

product or service provided under this Agreement infringes any patent, copyright to trademark in 

the United States or Puerto Rico, and shall pay all costs, damages and attorneys’ fees that a court 

finally awards as a result of any such claim.  In addition, if any third party obtains a judgment 

against the BDDB based upon Contractor’s trade secret infringement relating to any product or 

services provided under this Agreement, Contractor agrees to reimburse the BDDB for all costs, 

attorneys’ fees and amount of the judgment.  To qualify for such defense and or payment, the 

BDDB shall:   

 

(1) give Contractor prompt written notice within 48 hours of any claim;  

(2) allow Contractor to control the defense of settlement of the claim; and  

(3) cooperate with Contractor in a reasonable way to facilitate the defense or  

settlement of the claim. 

 

B. If any product or service becomes, or in Contractor’s opinion is likely to become 

the subject of a claim of infringement, Contractor shall at its option and expense: 

 

(1) provide the BDDB the right to continue using the product or service and fully 

indemnify the BDDB against all claims that may arise out of the City’s use of 

the product or service; 

(2) replace or modify the product or service so that it becomes non-infringing; or, 

(3) accept the return of the product or service and refund an amount equal to the 

value of the returned product or service, less the unpaid portion of the purchase 

price and any other amounts, which are due to Contractor.  Contractor’s 



 

Page 11 of 15 

obligation will be void as to any product or service modified by the BDDB to 

the extent such modification is the cause of the claim.  

 

38. Survival 

 

 The Agreement paragraphs titled “Patent, Copyright, Trademark, and Trade Secret 

Indemnification; Indemnification; and Limit of Liability” shall survive the expiration of this 

Agreement. Software licenses, leases, maintenance and any other unexpired Agreements that were 

entered into under the terms and conditions of this Agreement shall survive this Agreement. 

 

39. Disclosure Regarding Responsibility 

 

A. Any prospective Contractor and any of its Principals who enter into an agreement  

greater than sixty thousand dollars ($60,000.00) with the BDDB for professional services, tangible 

personal property, services or construction agrees to disclose whether Contractor, or any principal 

of Contractor’s company is presently debarred, suspended, proposed for debarment, or declared 

ineligible for award of contract by any federal entity, state agency or local public body. 

 

B. Principal, for the purpose of this disclosure, means an officer, director, owner, 

partner, or a person having primary management or supervisory responsibilities within a business 

entity or related entities. 

 

C.   Contractor shall provide immediate written notice to the BDDB if, at any time 

during the term of this Agreement, Contractor learns that Contractor’s disclosure was at any time 

erroneous or became erroneous by reason of changed circumstances. 

 

D. A disclosure that any of the items in this requirement exist will not necessarily 

result in termination of this Agreement.  However, the disclosure will be considered in the 

determination of Contractor’s responsibility and ability to perform under this Agreement.  Failure 

of Contractor to furnish a disclosure or provide additional information as requested will be grounds 

for immediate termination of this Agreement pursuant to the conditions set forth in Paragraph 7 of 

this Agreement. 

E. Nothing contained in the foregoing shall be construed to require establishment of a 

system of records in order to render, in good faith, the disclosure required by this document.  The 

knowledge and information of a Contractor is not required to exceed that which is the normally 

possessed by a prudent person in the ordinary course of business dealings. 

 

F. The disclosure requirement provided is a material representation of fact upon which 

reliance was placed when making an award and is a continuing material representation of the facts 

during the term of this Agreement.   If during the performance of this Agreement, Contractor is 

indicted for or otherwise criminally or civilly charged by any government entity (federal, state or 

local) with commission of any offenses named in this Agreement, Contractor must provide 

immediate written notice to the BDDB.  If it is later determined that Contractor knowingly 

rendered an erroneous disclosure, in addition to other remedies available to the Government, the 

BDDB, or the City, may terminate this Agreement for cause.  Still further the BDDB may suspend 

or debar Contractor from eligibility for future solicitations until such time as the matter is resolved 



 

Page 12 of 15 

to the satisfaction of the BDDB. 

 

40. Suspension, Delay or Interruption of Work 

 

 The BDDB may, without cause, order Contractor, in writing, to suspend, delay or interrupt 

the work in whole or in part for such period of time as the BDDB may determine. The contract 

sum and contract time shall be adjusted for increases in cost and/or time associated with 

Contractor’s compliance therewith.   Upon receipt of such notice, Contractor shall leave the jobsite 

and any equipment in a safe condition prior to departing.  Contractor must assert rights to 

additional compensation within thirty (30) days after suspension of work is lifted and return to 

work is authorized. Any compensation requested for which entitlement is granted and the contract 

sum adjusted, shall have profit included (for work completed) and for cost only (not profit) for 

Contractor costs incurred directly tied to the suspension itself and not otherwise covered by 

Contract remedy. Any change in Total Compensation must be reflected in an Amendment executed 

pursuant to Section 8 of this Agreement. 

 

41. Notification 

 

 Either party may give written notice to the other party in accordance with the terms of this 

Paragraph.  Any written notice required or permitted to be given hereunder shall be deemed to 

have been given on the date of delivery if delivered by personal service or hand delivery or three 

(3) business days after being mailed. 

 

To the BDDB: Buckman Direct Diversion Board 

   Rick Carpenter, Facilities Manager 

   341 Caja Del Rio Road 

   Santa Fe, NM 875065 

   Email:rrcarpenter@santafenm.gov 

 

 

 

 

With a copy to: Nancy R, Long, Esq. 

   BDDB Independent Counsel 

    Long, Komer & Associates, P.A. 

    P.O. Box 5098 

    Santa Fe, NM 87502-5098 

    Email: nancy@longkomer.com 

 

To Contractor:  Pumptech Holdings, LLC DBA: 

Alpha Southwest an Impel Company 

   205 Rossmoor RD SW 

PO Box 9263 

Albuquerque, NM 87105 
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 Either party may change its representative or address above by written notice to the other 

in accordance with the terms of this Paragraph.  The carrier for mail delivery and notices shall be 

the agent of the sender. 

 

42. Succession 

 

 This Agreement shall extend to and be binding upon the successors and assigns of the 

parties. 

 

 

IN WITNESS WHEREOF, the Parties have executed this Agreement as of the date of the 

signature by the required approval authorities below. 
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BUCKMAN DIRECT DIVERSION BOARD:  CONTRACTOR: 
Pumptech Holdings, LLC  

DBA: Alpha Southwest an Impel Company

  

_________________________    ____________________________ 

BDDB Chair       NAME  

 

DATE:____________________    ____________________________ 

        TITLE 

 

        DATE:_______________________ 

          

ATTEST: 

 

___________________________   

CITY CLERK 

 

 

APPROVE AS TO FORM:: 

           

     

Nancy R. Long 

BDDB Counsel  

        

 

APPROVED FOR FINANCES: 

 

_____________________________ 

FINANCE DIRECTOR 

 

 

ATTEST: 

 

 

___________________________   

COUNTY CLERK                                            
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EXHIBIT A 

 



DATE 

JUSTIFICATION:  (use additional page if needed)

     --Attach supporting documentation/memo

Fund Balance

Fund(s) Affected Increase/(Decrease)

TOTAL: (499,624)

Prepared By {print name} Date Budget Officer Date

City Council

Division Director Signature {optional} Date   Approval Date Finance Director { ≤  $5,000} Date

Agenda Item #:

Department Director Signature Date City Manager { ≤  $60,000} Date

ITEM DESCRIPTION

System Equipment 

Interfund Transfer out to 800

ORG

8000825

8010815

  EXPENDITURES

570550

DECREASE

80000825

{Complete section below if BAR results

  in a net change to ANY Fund}

City of Santa Fe, New Mexico
BUDGET AMENDMENT RESOLUTION (BAR)

OBJECT PROJECT

12/26/2023

499,625755800

PUD/Buckman Direct Diversion 

{Use this form for Finance Committee/

655801

DEPARTMENT / DIVISION NAME

INCREASE

{enter as positive  #} {enter as negative  #}

499,625

{enter as positive  #}{enter as negative  #}

(499,625)

CITY COUNCIL APPROVAL

City Council agenda items ONLY}

499,625$               -$                           

Interfund Transfer in from 801

  REVENUES

Log # {Finance use only } :

Journal # {Finance use only } :
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